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Introduction

1. This report, presented to the African Commission on Human and Peoples’ Rights (ACHPR), covers the activities carried out under the mandate of the Special Rapporteur on Freedom of Expression in Africa since the 39th Ordinary Session of the African Commission on Human and Peoples’ Rights which was held from 11th to 25th May 2006.
2. The African Commission on Human and Peoples’ Rights initially appointed the Special Rapporteur on Freedom of Expression in Africa at its 36th Ordinary Session in December 2004. Commissioner Pansy Tlakula was appointed as Special Rapporteur at the 38th Ordinary Session of the African Commission in December 2005 for a period of two years.
3. The present report is divided in three sections. Section I introduces the Plan of Action that has been elaborated by the Special Rapporteur for the remaining period of her mandate. Section II presents the activities that have been undertaken by the Special Rapporteur in the conduct of her mandate during the period under review. Section III contains the Special Rapporteur’s conclusions.  

I. Plan of Action
4. The Plan of Action was adopted by the Special Rapporteur in June 2006 and therefore spanned over a period of eighteen months, covering the remaining period left of the mandate of the Special Rapporteur on Freedom of Expression in Africa. The Special Rapporteur notes that the activities are likely to continue beyond the initial term of her mandate. 
5. The Plan of Action builds on the following achievements by the ACHPR and its partners:
· The adoption of a Declaration of Principles on Freedom of Expression in Africa (the Declaration); 
· The appointment of a Special Rapporteur on Freedom of Expression in Africa; 
· The translation and publication of the Declaration;
· The continued sensitisation of stakeholders including African Union (AU) Member States;
· The continued support to and publicity of the mandate of the Special Rapporteur on Freedom of Expression in Africa;
· The establishment of a formal working relationship between the Special Rapporteur on Freedom of Expression in Africa and other similar mandates around the world, including that of the Special Rapporteur on Freedom of Expression of the Inter-American Commission and the United Nations Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion and Expression.

6. The Plan of Action is informed by the mandate of the Special Rapporteur on Freedom of Expression in Africa adopted by the ACHPR at its 36th Ordinary Session in December 2004, which includes monitoring violations of the right to freedom of expression on the continent, recommending to the ACHPR measures to address the violations and assisting AU Member States to review their national media laws and policies to comply with the principles set in the Declaration of Principles on Freedom of Expression in Africa. 

I.I Legal Framework

7. In addition to, and in conformity with, the relevant resolutions of the African Commission on Human and Peoples’ Rights, the work of the Special Rapporteur reflects the provisions of the African Charter on Human and Peoples’ Rights, the Declaration of Principles on Freedom of Expression in Africa as well as other relevant international and regional human rights instruments including the Universal Declaration of Human Rights (especially Article 19), the International Covenant on Civil and Political Rights (especially Article 19), as well as other treaties, resolutions, conventions and declarations relating to the right to freedom of expression.
I.II Terms of Reference of the Special Rapporteur

8. On the basis of the agreed legal framework of the mandate, as reflected in the relevant resolutions of the ACHPR, the Special Rapporteur carries out her mandate according to the following terms of reference
:

A. Analysis of national media legislation, policies and practice
a) “analyse national media legislation, policies and practice within Member States, monitor their compliance with freedom of expression standards in general and the Declaration of Principles on Freedom of Expression in particular, and advise Member States accordingly”;
B. Investigative country missions (fact-finding missions)

b) “undertake investigative missions to Member States where reports of massive violations of the right to freedom of expression are made and make appropriate recommendations to the African Commission”;
Fully aware of the importance of in situ visits to the effective implementation of her mandate, the Special Rapporteur intends to use this activity to its fullest extent. She is currently in the process of drawing up a list of countries that she would like to visit in the upcoming year based on reports received on the situation in these particular countries and will shortly request invitations for a visit accordingly. 

In this regard, the Special Rapporteur wishes to emphasise that investigative missions should in no way be seen as entailing the condemnation of a particular country but rather as a means of improving the Special Rapporteur’s understanding of a situation so that useful recommendations can be made to the State as well as to the African Commission. Indeed, in situ visits present the Special Rapporteur with the opportunity to interact with both governmental and non-governmental actors and to obtain first-hand information on the situation of the right to freedom of expression in the Member States visited. 

The Special Rapporteur further notes that fact-finding missions require freedom of inquiry, access to relevant facilities as well as contacts with representatives of non-governmental organisations and other organisations and individuals working in a field related to freedom of expression, i.e. journalists, press unions, etc. In this context, it is important to emphasise the spirit of cooperation and assistance which shall characterise such visits. Upon return, the Special Rapporteur will write comprehensive mission reports which shall include the conclusions reached as well as suggest clear but also practicable recommendations. 
It is also envisaged that a follow-up mechanism will be put in place so as to assess the extent to which States are implementing the recommendations proposed by the Special Rapporteur. It should be stressed that the cooperation that is expected from the States, from the request for an invitation to the actual implementation of the conclusions and recommendations, is particularly vital to the success and effectiveness of country visits.

C. Promotional Activities

c) “undertake country missions and any other promotional activity that would strengthen the full enjoyment of the right to freedom of expression in Africa”;

Country Missions
Promotional country visits will be undertaken in order to assess the situation of freedom of expression in particular countries and engage Governments, media practitioners, media houses and other stakeholders on how to ensure the strongest possible protection for freedom of expression in Africa.

It is envisaged that there will be at least six promotional country-visits during the period covered by this Plan of Action.

This activity aims at helping the Special Rapporteur to strengthen and expand the network of NGOs and other actors involved in the promotion and the protection of the right to freedom of expression in Africa.

Other Promotional activities

The Special Rapporteur will also undertake the following promotional activities aimed at raising public awareness:

Research 

During the term of the Special Rapporteur, a Concept Paper will be prepared in order to gain a better understanding of the problems and issues that affect the enjoyment of the right to freedom of expression in Africa. The Paper will also constitute a compilation of several thematic reports produced by the Special Rapporteur and will focus, inter alia, on various issues and cases of freedom of expression within Africa, looking at the concerns and actions taken by government and the involvement of various stakeholders therein. 

It is proposed that the first thematic paper will address the relationship between freedom of expression in Africa and elections. 

Regional and Continental Conferences 

 

Three regional conferences for East and Southern Africa, West and Central Africa and North Africa will be organised, which will aim at looking at, among other things, the extent to which the Declaration has been incorporated within the legislation of Member States. The three regional conferences will ultimately culminate in a Continental Conference which could possibly be held during a Summit of the African Union.

  

Cooperation with the UN Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion and Expression and the Special Rapporteur on Freedom of Expression of the Inter-American Commission

 

The Special Rapporteur has established contacts with the Special Rapporteur on Freedom of Expression of the Inter-American Commission and the UN Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion and Expression. It is expected that during the period covered by this Plan of Action, cooperation with these two mandates will be enhanced in order to concretise the activities proposed hereinabove. The Special Rapporteur will also seek for an enhanced formal working relationship with her counter-part within the United Nations, Mr. Ambeyi Ligabo. The Special Rapporteur will also engage with other similar special structures within the African Commission, the African Union and elsewhere in the world for the effective implementation of her mandate. 

Other Upcoming Activities

It has been proposed that the Special Rapporteur should be invited to participate in the Oxford Lecture on Freedom of Expression in Africa which may take place before the end of 2006.

D. Public Statements, Press releases, Urgent Appeals 

d) “make public interventions where violations of the right to freedom of expression have been brought to his/her attention. This could be in the form of issuing public statements, press releases, urgent appeals”;

Taking action on behalf of victims of human rights violations is an essential element of human rights work. Although this procedure had yet to be used by her predecessor, it was proposed that the Special Rapporteur should make the appeal “mechanism” one of the primary activities of her mandate. 

Through this mechanism the Special Rapporteur is seeking to engage in constructive dialogue with Member States and further seek clarification from them on matters relating to credible allegations of violations of the right to freedom of expression in those States that have been brought to her attention. It is therefore important for Member States to respond to such appeals and concerns of the Special Rapporteur in this spirit of a constructive dialogue.

Since she was appointed as Special Rapporteur on Freedom of Expression in Africa, she has received a considerable amount of information from NGOs and individuals on situations that appear to fall within the scope of the mandate. Before approaching a Member State, the Special Rapporteur endeavors to verify and assess the information/allegations received from the different sources prior to bringing it to the attention of the States concerned. In case of doubt or incapacity to corroborate a report, she simply refrains from sending an appeal. 
Urgent Appeals
Urgent appeals are transmitted to a Member State in cases where there is a fear that the life of an individual may be harmed. Such cases will include, but not be limited to, death threats to a journalist, arrest of individuals because of the exercise of their right to freedom of expression as well as fear of death in custody owing to ill-treatment and incommunicado detention. 

Other Appeals/Inquiries
Appeals can also be sent to Member States in cases where immediate action is not required from the Special Rapporteur. These letters of inquiries will address, inter alia, cases where there has been impunity for alleged violations of the right to freedom of expression, adoption of new laws or amendment to existing laws affecting freedom of expression as well as ongoing violations of the right.

In order to improve the appeal mechanism, the Special Rapporteur is planning to develop and publish a guidebook on the right to freedom of expression, further detailing the issues and explaining how to use the mandate in order to promote and protect the right to freedom of expression in Africa.  A separate webpage with a separate email address for the mandate of the Special Rapporteur on freedom of expression in Africa will also eventually be set up on the African Commission’s web-site. The Special Rapporteur further plans to develop and distribute widely a complaint form which will be posted on this webpage for alleged victims to be able to file their complaints. In parallel to this, a ‘Hotline’ will be established within the Secretariat of the ACHPR to receive complaints and information relating to the right to freedom of expression in Africa. 

Press Releases/Public Statements
The Special Rapporteur will issue press releases where she believes that the situation will be better addressed in this way. The Special Rapporteur will also issue public statements individually or jointly with other Special Mechanisms on matters that relate to the right to freedom of expression.

E. Record of violations of the right to Freedom of Expression and report to the ACHPR

e) “keep a proper record of violations of the right to freedom of expression and publish this in his/her reports submitted to the African Commission”; 

F. General report to the ACHPR on the status of the enjoyment of the right to Freedom of Expression in Africa

f) “submit reports at each Ordinary Session of the African Commission on the status of the enjoyment of the right to freedom of expression in Africa.”
The reports to be submitted by the Special Rapporteur to the African Commission at every Ordinary Session will include an annexed report of the appeals sent to Member States as well as their responses
. This report will also include the Special Rapporteur’s observations in respect to these situations.  In addition to this, the Special Rapporteur will publish an annual general report on the status of the enjoyment of the right to freedom of expression in Africa. 
II. Activities undertaken during the period under review

Conferences
9. From 13 to 16 August 2006, the Special Rapporteur attended the SABA/MISA/FES Conference on Broadcasting Reforms in Maputo and presented a paper entitled Principles of Freedom of Expression as Basis for Broadcasting Reform on the African Continent. The Special Rapporteur was pleased with the Conference and took the opportunity to use the platform to brief the participants on the work of the African Commission on Human and Peoples’ Rights and on the developments regarding the new African Court on Human and Peoples’ Rights. 
Appeals sent

10. As mentioned in her Plan of Action, the Special Rapporteur is sending appeals to member States when she receives credible reports alleging possible violations of the right to freedom of expression. 
11. In this connection, on 2 June 2006, the Special Rapporteur sent an appeal to the Government of the Republic of The Gambia in which she brought to the attention of the Government concerns relating to the detention of three Gambian journalists, namely Mr. Pa Modou Faal, who worked for the State-owned broadcaster Gambia Radio and Television Service (GRTS), Mr. Musa Shriff, a reporter for the independent magazine Gambia News & Report and Mr. Malick Mboob, a former Daily Observer journalist. The Special Rapporteur had been informed that they were arrested and detained by the Gambia’s National Intelligence Agency (NIA) headquarters, on 26 May 2006, as part of a crackdown on the U.S.-based news site Freedom Newspaper. Reports also indicated that they were arrested after their names and addresses appeared on a list of alleged Freedom Newspaper contributors that was circulated on an email-list hosted by the private Gambia Post Web site and reprinted in the Daily Observer. On 25 May 2006, the police reportedly summoned everyone who appeared on the list, which identified local journalists and exiled Gambians, as well as government employees who allegedly served as sources for the Freedom Newspaper. The newspaper was believed to be run by Mr. Pa Nderry M’bai, a Gambian journalist based in the United States and is reportedly known for being critical of the Government in place.  While she was informed that Pa Modou Faal and Musa Sheriff were released on 30 May 2006 without charge, the Special Rapporteur had also learned that Malick Mboob remained in NIA custody in Banjul. 
12. The Special Rapporteur also addressed the situation of Mr. Lamin Cham, a local journalist working for the BBC, who was reportedly arrested on 30th May 2006 by Gambian security officers. His whereabouts were unknown. Although his name was not reportedly on the above-mentioned list, it was believed that Mr. Cham, former editor-in-chief of the Daily Observer, who was reportedly removed after he oversaw news coverage deemed critical of the government, was also taken for questioning in connection with the crackdown. 
13. Finally, the Special Rapporteur also raised her concern about the situation of Mr. Lamin Fatty, a journalist for the private Banjul-based newspaper The Independent, who had reportedly been in NIA custody since 10 April 2006. Mr. Fatty, who was believed to be facing at least one criminal charge of publishing false information, had yet to appear in court. 
14. Recalling The Gambia’s obligations under the applicable standards of international human rights law, the Special Rapporteur requested information from the Government on the specific charges, if any, that had been brought against the above-mentioned individuals, as well as any information relevant to these cases that the Government wished to provide her with.  
15. The Special Rapporteur regrets that, at the time of writing this report, she has yet to receive any response from the Government.
Conclusion

16.  There has been some progress in some States regarding the enjoyment of the right to freedom of expression and the Special Rapporteur would like to thank the Member States who are committed to the realization of the right to freedom of expression. However, the Special Rapporteur notes with great concern that the right to freedom of expression is still not a reality for many individuals in Africa. Indeed, there have been several reports of alleged violations of the right in a number of African States during the period under review. 
17.  The Special Rapporteur would like to thank the NGOs and others who have sent information to the mandate and would like to encourage them to continue to do so. 

18. She also calls on Member States to collaborate with her mandate in order to enhance respect for the right to freedom of expression on the African continent and work towards the effective implementation of the principles enshrined in the Declaration of Principles on Freedom of Expression in Africa and other applicable human rights standards in the region. In this respect, she would also like to suggest to Member States to extend an invitation to her mandate for a possible promotional mission in the near future.
� Based on the Resolution on the mandate and appointment of a Special Rapporteur on Freedom of Expression in Africa, adopted by the ACHPR at its 36th Ordinary Session held from 23rd to 7th December 2004, in Dakar, Senegal. 


� Since such report will first be published for the next Ordinary Session, the appeal that has been sent during the period under review is included in the present report. 
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