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INTRODUCTION

1. This is the Twenty-Seventh (27") Activity Report of the African Commission on Human
and Peopl d®6ACRRRght s (

2.The Report describes the activities undertaken by the ACHPR from June to November
2009,and includes the 7t Extra-Ordinary Session of the ACHPR, held in Dakar, Senegal,
from 5 to 12 October 2009 andthe 46" Ordinary Session of the ACHPR held in Banjul,
The Gambia, from 11 to 25 November 2009

3.Following the election of Commissioner Sanji Mmasenono Monageng to the Bench of the
International Criminal Court and her subsequent resignation as a Member of the ACHPR,
and the absence of the Vice Chairperson, Commissioner Angela Melo, Commissioners
Bahame Tom Mukirya Nyanduga and Reine Alapini Gansou were elected as Acting
Chairperson and Acting Vice Chairperson respectively on 14 July 2009

EVENTS PRECEDING THE SESSION

4 Members and staff of the ACHPR patrticipated in, and collaborated with other human
rights organisations in a series of activities preceding, and on the margins of the Session,
including the following:

I Meeting on the Research Findings of the ACHPR and the International labour
Organisation Joint Project on Constitutional and Legislative Measures on the
Rights of Indigenous Populations/Communities held on 6 November 2009, in
Banjul, The Gambia,

i NGO Forum held from 7 to 9 November 2009, organised by the African
Centre for Democracy and Human Rights Studies (ACDHRS);

il Working Group on Indigenous Populations held from 7 to 9 November 2009,
organized by the Working Group on Indigenous Populations/Communities in
Africa; and

iv 3d Conference of National Human Rights Institutions held from 8 to 10 November

2009, organised by the Directorate of the Political Affairs of the African Union
Commission (AUC).

ATTENDANCE AT THE SESSION

5.The following members of the ACHPR attended the 46" Ordinary Session (Session)

- Commissioner Reine Alapini -Gansou, Acting Vice -Chairperson

- Commissioner Catherine Dupe Atoki ;
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- Commissioner Musa Ngary Bitaye

- Commissioner Mohamed Fayek;

- Commissioner Mohamed B echir K halfallah

- Commissioner Soyata Maiga

- Commissioner Mumba Malila;

- Commissioner Kayitesi Zainabo Sylvie ;

- Commissioner Pansy Tlakula; and

- Commissioner Yeung Kam John Yeung Sik Yuen .

6. Commissioner Angel a Melo was absent

7. Outgoing Chairperson, Commissioner Bahame Mukirya Tom Nyanduga, also attended
part of the Session, and presided over the Opening Ceremony.

THE OPENING CEREMONY

8. At the Opening Ceremony, speeches were delivered by the out-going Acting Chairperson
of the ACHPR, Mr. Bahame Tom Mukirya Nyanduga; Ambassador Emile Ognimba,
Director of the Political Affairs Directorate of the AUC, representing Her Excellency Mrs.
Julia Dolly Joiner, Commissioner for Political Affairs , the representative of Non-
Governmental Organisations (NGOs), Mrs. Hannah Forster, the representative of the AU
Member States, Honourable Minister of Justice from the Republic of Mozambique,
Honourable Maria Benvinda D. Levi, representative of National Human Rights
Institutions ( N H R | MrssWinfred Lichuma .

9. Mrs. Therese Sarr Toupan, Acting Registrar of Companies, representing the Honourable
Minister of Justice of the Republic of the Gambia, Mrs. Marie Saine Firdaus, delivered the
welcome address and finally opened the 46" Ordinary Session of the ACHPR on Human
and Peoplesd Rights.

10.A total of two hundred and eighty -eight (288) participants attended the 46t Ordinary
Sessionof the Commission, including: 10 representatives from 8 National Human Rights
Instit utions, 8 International and Inter -Governmental Organizations, 112 participants from
36 African and International NGOs and 67 State Delegates from21 States Parties.

11.In his address, Commissioner Nyanduga thanked the Government and people of the
Republic o f the Gambia for their hospitality an
Secretariat. He also thanked the participants for attending the Session. He stated that the
objective of the 46" Ordinary Session was to, among other things,, review the human
rights situation in African countries and the various measures taken by governments, and
also to engage in dialogue with the various human rights actors on the continent. He
noted that this dialogue was increasingly including non -state actors on the enjoymert of
human and p e o p tigats id Africa.
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12.The outgoing Acting Chairperson highlighted that the ACHPR continues to receive
numerous reports on human rights abusesperpetrated on the continent. He stated that
there have been important developments in many p arts of the world, including Africa,
which have witnessed unparallel growth in democracy and major social and economic
changes that have transformed the political landscape. He said that Africans have
continued to demand the right to determine how they ar e governed. He noted that
though major strides have been made in this regard, there are some areas in which Africa
must do better. He also expressed concernregarding the escalating human rights
violations in countries like Democratic Republic of Congo, th e Republics of The Gambia,
Guinea, Sudan, Niger and Somalia.

13.He also highlighted climate change as another threat to the enjoyment of human rights on
the continent. He stated that many African nations are realizing that the threats from
climate change are serious and urgent, since no nation can escapethe consequences
thereof. He indicated that unless Africa and the international community adopt polices
and programmes to combat the negative effects of climate change in Africa, thereis arisk
of massive violations of human rights in Africa, which continue to rely on rain fed
agriculture. Inaction, he said, is not an option.

14.He urged Member States to the African Union to ratify the Protocol to the African Charter
on Human and Peopl es dohmént of thet Africap Gourt dneHunkas and b | |
Peoplesdd Rights (0African Courtdé) and make
of the Protocol, as a matter of priority, to ensure that the African Court fully discharges
its mandate. He noted with appreciation that the work of the ACHPR continues to receive
the attention of States Parties, including AU Policy Organs, the Executive Council and the
Assembly.

15. Ambassador Emile Ognimba, Director of Political Affairs Directorate of the AUC,
representing Her Excellency Mrs. Julia Dolly Joiner, the AUC Commissioner of Political
Affairs Directorate also addressed the 46h Session. He said that despite some progress,
the overall human rights record in Africa remains poor and noted with regret that many
African count ries continue to violate the human rights of their own people.

16. He said that the deteriorating human rights situation in many African countries has had
an especially negative impact on the life of women and children. Stressing that human
rights should be the collective responsibility of all, he expressed the hope that the 46h
Ordinary Session will address these important issues. He stated that the AUC in
partnership with different stakeholders including other competent AU organs and the
United Nations is working on a strategic plan to improve the human rights situation in
Africa.

17.In her opening speech, Mrs. Theree Sarr-Toupan, representing Honourable Attorney
General and Minister of Justice of the Republic of The Gambia welcomed the participants
to the 460 Ordinary Session and expressed the delight of the Government and people of
The Gambia for the opportunity to host the Session of the ACHPR.

27" Activity Report of the ACHPR 7



18.She indicated that the Gambian Government is committed to the protection and
devel opment of h s ngdote, nuatured pegees popiticaé shability and good
governance across the world. She stressed that the promotion and protection of human
rights in Africa is the primary responsibility of States because it is only when human
rights are guaranteed, promoted and protected, that human security can become a reality.

199She | amented the fact that in 2009, Africa
unrests, summary executions and sexual crimes, which have become the tools and
weapons in the hands of junta regimes. In this regard, she urged the ACHPR to continue
working with member states to implement its mandate to monitor, protect and promote
human rights.

20.She called on the promoters and protectors of human to act responsibly in when they
execute their mandates and functions and not to make misleading and unsubstantiated
claims of alleged human rights violations or statements founded on others ulterior
motives.

21.She concluded by wishing all participants successful deliberations and declaring the
Ses$on officially opened.

SWEARING IN OF NEW COMMISSIONERS

22.During the 15% Ordinary Session of the Executive Council of the African Union held in
Sirte, Libya, in June 2009, two new Commissioners were elected asmembers of the
Commission, while one was re-elected. The Commissioners are

- Commissioner Mohamed Fayek, elected;
- Commissioner Mohamed B echir Khalfallah , elected;

- Commissioner Zainabo Sylvie Kayitesi, re-elected.

23.In accordance with Rule 16 of the Rules of Procedure of the ACHPR, these
Commissioners were sworn in after making a solemn declaration during the Public
Session of theACHPR.

ELECTION OF THE BUREAU

24.In accordance with Article 42 of the African Charter and the relevant provisions of the
Rules of Procedure of the ACHPR Commissioner Reine A lapini Gansou and
Commissioner Mumba Malila  were elected Chairperson and Vice- Chairperson,
respectively, for a term of two years, effective from 11 November 20009.

27" Activity Report of the ACHPR 8



AGENDA OF THE SESSION

25.The Agenda of the Sessionwas adopted on 11 November 2009 andis attached to this
Report as Annex |

COOPERATION AND RELATIONSHIP WITH NATIONAL HUMAN RIGHTS
INSTITUTIONS (NHRIs) AND NON -GOVERNMENTAL ORGANISATIONS (NGOs )

26. The ACHPR considered applications by four (4) NGOs seeking Observer Status, and
granted Observer Status to three (3) NGOs in accordance with the 1999 Resolution on the
Criteria for Granting and Enjoying Observer Status to Non -Governmental Organisations
Working in the Field of Human and Peopl esd

NGOs so granted Observer Status arethe following:

i. Africa in Democracy and Good Governance (ADG), The Gambia;
ii. Female Lawyers Association-Gambia (FLAG), The Gambia

iii. Frontline, Ireland:;

27.  This brings the total number of NGOs with Observer Status before the ACHPR to four
hundre d and five (405).

28. The ACHPR decided to defer the application for Observer Status by one NGO, namely,
Coalition of African Lesbians (CAL), based in South Africa, to the next Ordinary Session,
pending the finalization of the ACHPR & sonsideration of the position paper on 0 Se
Or i ent iaAfica.n 0

29. During the 46t Ordinary Session, the ACHPR did not receive any application for
Affiliate Status from any NHRI. The number of NHRIs with Affiliate Status with the
African Commission thus remains at twenty - one (21)

HUMAN RIGHTS SITUATION IN AFRICA

30. Statements were made by State Delegates fromBotswana, Burkina Faso, Congo, Cote
d 6 | v &gypt,eEthiopia, Libya, Mauritania, Mozambique, Namibia, Nigeria, Sahrawi
Arab Democratic Republic,South Africa, Tanzania, Tunisia Uganda and Zimbabwe on
the human rights situations in their respective countries. The summarised texts of these
statements are in the Session Report of the 46 Ordinary Session of the ACHPR.

31. Representatives of International Organisations and NHR | &sgoke about various human
rights issues on the continent, and the need to continue cooperation with the ACHPR, to
better promote and protect human rights. These organisations included the Office of the
High Commissioner for Human Rights (OHCHR), South African Human Rights
Commission (SAHRC), National Human Rights Commission of Rwanda (NHRCR),

27" Activity Report of the ACHPR 9



32.

Kenyan National Human Rights Commission (KHRC) and .Ugandan National Human
Rights Commission (UHRC).

A total of forty (40) Non-Governmental Organisations (NGOs), which have Observer
Statuswith the ACHPR also made statements on the human rights situation in Africa.

ACTIVITIES OF MEMBERS OF THE AFRICAN COMMISSION DURING THE INTER -
SESSION

33.

The Chairperson and Members of the ACHPR presented Reports on the activities that they
undertook during the inter -session period between the 4% Ordinary Session in May 2009,
and the 46" Session in November 2009. The reports covered activities undertaken in their
capacities asMembers of the ACHPR, as Special Rapporteurs, and/or as Members of
Special Mechanisms. The activitiesare set out hereunder. Commissioner Malila presented
the activity report of the former Acting Chairperson on his behalf.

Commissioner Bahame Tom Mukirya Nyanduga 0 Acting Chairperson

Report on activities as Commissioner

34.

35.

36.

37.

38.

In June 2009, the Acting Chairperson participated in a Conference convened by IRRI and
other NGOs in Nairobi , Kenya. The Conference adopted recommendations, inter alia,
calling upon the I nternational Criminal Court Prosecutor and the international community

to address the issue of selectivity of referrals, which is a matter of concern to African
States

Between 26 June and4 July 2009, he participated at the meetings of the Permanent
Representative Committee (PRC), the Executive Council and the Assembly of Heads of
State and Government, which took place in Sirte, Libya, where he presented the 2@
Activity Report of the ACHPR to the Executive Council.

Between 14 and 17 July 2009, he participated in the JoinM eeting of the African Court an d
the African Commission in Arusha, Tanzania. The aim of the Meeting was to deliberate the
harmonisation of the Rules of Procedure of the two institutions, relation between the
African Commission and the African Court.

Between 31 August and 3 September 200, the Acting Chairperson presented lectures on
0 Co mp ar Aanalysie ef the African Human Rights System, the Inter American, and
European Human Rights Sy st ems, 6 t o the Summer Human
Faculty of Law of the University of Lueven , Belgium.

On 9 September 2009, b sentan Urgent Appeal for the adoption of Provisional Measures
to Brother Leader Muammar Al -Gaddafi, the Head of the Great Socialist Arab Libyan
Jamahiriya, concerning allegations that a number of Nigerians held in variou s prisons
were due to be executed, pending the consideration of a Communication forwarded to the
African Commission by Socio-Economic Rights and Accountability Project, a Nigerian
NGO.

27" Activity Report of the ACHPR 10
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39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

Between 9 and 11 September 2009, he participated in an International Caference
organised by the MacArthur Foundation, the Hauser Centre of Harvard University , the
International Centre for Transitional Justice and the International Criminal Court on
International Criminal Justice, in New York , USA.

As one of the panellists, he made a presentation, on theRole of International and Regional
Judicial and Quasi-dudicial Institutions, Relative to the Accountability for International
Crimes.

Between 5 and 11 October 2009, the Acting Chairperson participated in the 7t Extra
Ordinar y Session of the African Commission to finalise the Interim Rules of Procedure of
the African Commission, and to prepare for the 2nd Joint Meeting between the African
Commission and the African Court in Dakar, Senegal.

Between 12 and 16 October 2009, he p#cipated in the 2nd Joint Meeting between the
African Commission and the African Court, in Dakar, Senegal to harmonise both
institutions Rules of Procedure.

On 20 October 2009, the Acting Chairperson sent an urgent appeal to H.E. President Jacob
Zuma of the Republic of South Africa, concerning allegations that the Government of
South Africa was reviewing police powers regarding the use of force when executing
powers of arrest, to give them the right to shoot to kill.

Between 7 and 9 November 2009, he paticipated in the Forum of NGOs prior to the 46 th
Ordinary Session of the African Commission, and the 20h African Human Rights Book
Fair, held in Banjul, The Gambia.

During the Forum, he made an opening statement, where he condemned the resurgence of
coups on the continent, and the abuse of coalition arrangements adopted to diffuse critical
violations of human and peoplesd rights, by

Between 8 and 10 November 2009, he participated in the 8' Conference of Africa n Human
Rights Institutions (NHRIS), organised by the D irectorate for Political Affair s of the African
Union, in Banjul, The Gambia.

During the Conference, the Acting Chairperson emphasised the need to strengthen
coordination and collaboration between the African Union Commission, the African
Commission, NHRIs and other organ isations which have a human rights mandate on the
continent. He also made a recommendation that the African Commission should review
the Resolution for granting Affiliate Status to NHR 1, which was adopted in 1998, in order
to take into account developments and concerns expressed by NHRISs.

On 11 November 2009, the Acting Chairperson opened the 48 Ordinary session of the
African Commission.

Activities as Special Rapporteur for Refug ees, Asylum Seekers, Internally Displaced Persons

49.

and Migrants in Africa (IDPs )

On 29 June 2009, the Acting Chairperson addressed an urgent appeal to H.E. President
Joseph Kabila of the Democratic Republic of Congo, following allegations that the
government had expelled thousands of Angolan immigrants. He urged the Government of
the Democratic Republic of Congo and the Republic of Angola, to engage in mutual
negotiations with a view of providing a mechanism to address the property rights of
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50.

51.

52.

53.

54.

migrants instead of engaging in mutual expulsion, which is prohibited under Article 12 of
the African Charter

In his report, the Special Rapporteur noted that conflicts in Somalia, Sudan and
Democratic Republic of Congo continue to create displacement and violation s of the rights
of Internally Displaced Persons. He mentioned the Displacement in Darfur where more
than 2 million people have continued to live in camps for the last six years. In this regard,
he underscored the importance of the African Union Convention on the Protection and
Assistance of Internally Displaced Persons in Africa, (otherwise known as the Kampala
Convention), adopted at a Special Summit of the African Union, held in Kampala, Uganda,
between 22 and 23 October 2009.

From 19 to 23 October 2009, the Speal Rapporteur participated in the meeting of the
Executive Council of the African Union, and the Special Summit of the African Union in

Kampala, Uganda. The highlight of the Special Summit was the adoption of the Kampala
Convention.

The Special Rapporteu served as one the AU Legal Experts who drafted the Framework
Paper, the initial zero draft, and also assisted in the negotiation process of the Kampala
Convention.

During the Special Summit, he had the opportunity to address Ministers and
Representatives attending the latter on the role of the Special Rapporteur and the African
Commission envisaged in the Kampala Convention.

The Special Rapporteur urged all AU Member Sates to sign and ratify the Convention
expeditiously. He also urges all the partners of the African Commission, namely the
NHRIs, NGOs, the Media and all the friends of the Commission, to ensure that the
Kampala Convention is given maximum publicity, as an advocacy tool for the rights of
Internally Displaced Persons, wherever they are on the Continent.

Commissioner Catherine Dupe Atoki

Activities as a Commissioner

55.

56.

S7.

58.

From 14to 17 July 2009, Commissioner Atoki participated in the Jint Meeting between the
African Commission and the African Court in Arusha, Tanzania.

From 6 to 7 August 2009, Commissioner Atoki attended the Gender Expert Meeting on
Guidelines for Reporting on the Protocol on the Rights of Women in Africa in Pretoria ,
South Africa, organized by the Centre for Human Rights, University of Pretoria, in

collaboration with the Africa n Commission.

The overall objective of the meeting was to strengthen the capacity of the African
Commi ssion to promote and protect womenads

of the Protocol to the African Charter on Human and Peopl es 0 Ryhtgdit s

Women. At the end of the deliberations a Guideline on the State Reporting were adopted
to be presented to the African Commission for consideration.

From 10 to 15 August 2009, Commissioner Atoki participated as a Judge together with
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60.

61.

62.

63.

64.

65.

seven other panelists in the 18" Annual Moot Court Competition organized in Lagos,
Nigeria by the Centre for Human Rights, University of Pretoria, South Africa.

On 25 September 2009, Commissioner Atoki was invited by the Permanent Mission of
Sweden to the United Nations, in collaboration with Amnesty International , New York,, to
present a paper during a meeting at a side event during the 64" United Nations General

Assembly Meeting. She presented a paper ono De bat i ng t h-expetienaes fromp e n

differente gi ons . 0

From 5 to 11 October 2009, Commissioner Atoki attended the 7 Extra-Ordinary Session of
the African Commission in Dakar, Senegal. This meeting was convened to conclude the
position of the African Commission on the issues of compl ementarity in t he revised Rules
of Procedure, ahead of its meeting with the African Court.

From 12 to 16 October 2009, Commissioner Atoki attended aJoint Meeting between the
African Commission and the African Court, in Dakar, Senegal. This Meeting finalized the
issue of complementarity of the revised Rules of Procedure and harmonization of the
Rules of Procedure of the both institutions.

On 21 October 2009, Commissioner Atoki delivered a Statement to commemorate Africa
Human Rights Day in Cotonou, Benin, during her Promotional Mission in the country. The
statement, which was broadcasted on the National Television, emphasized the need for
States Parties to the African Charter, NGOs, international community and other

stakeholders to continue to commit to the realization o f the rights enshrined in the African

Charter.

From 13 to 27 May 2009, Commissioner Atoki undertook a Promotion Mission to the
Republic of Sudan, together with Commissioners Reine Alapini-Gansou, Pansy Tlakula,
and Soyata Maiga.

The aim of the Promotion Mission was to inter alia promote the African Charter; exchange
views and share experiences with the Government of the Republic of Sudan and major
human rights stakeholders in the country on how to enhance the enjoyment of human
rights in the country; dis cuss ways to promote human rights in the Sudan; to exchange
views with relevant Sudanese authorities
elections in 2010; and to exchange closer collaboration between the African Commission
and the Republic of Sudan on one hand, and between the African Commission and civil
society organization in the country.

The full Report of this mission will be presented to the African Commission during its 47 th
Ordinary Session.
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Activities as Chairperson of the Follow -up Committee of the Robben Island Guidelines on the

66.

67.

68.

69.

70.

71.

72.

73.

74.

Prevention of Torture (RIG )

From 23 to 27 June 2009, the Chairperson of the Followup Committee of the Robben
Island Guidelines on the Prevention of Torture (RIG) in Africa honoured an invitation by
the Association for the Prevention of Torture (APT), to Geneva for a working visit.

The meeting afforded the Chairperson the opportunity to meet with several officials of the
United Nations (UN) working in the field of torture prevention, including members o  f the
Sub Committee on the Prevention of Torture (SPT), the body responsible for the
implementation of the Optional Protocol on the Convention Against Torture (OPCAT).

During the working visit, the Chairperson also engaged members of the APT on further
collaboration with the African Commission, particularly in respect of the provision of a
Technical Assistant to the Committee.

From 25 to 27 October 2009,the Chairperson undertook a mission to the Republic of
Uganda. During the mission, the Chairperson had discussions with high ranking
Government officials, politicians and law enforcement officials to whom presentations
were made on prevention and prohibition of torture, its effect on the victims and their
rehabilitation.

During the mission, she raised the need to expedite the adoption of the Anti - Torture Bill
which was before the National Assembly for consideration.

During the mission, a one-day Sensitization Workshop to promote the RIG was also held,
and participants included : police, immigration, army , prison, special forces of Uganda,
staff of the Ministry of Justice, the Uganda Human Rights Commission, the Uganda
Amnesty Commission, the Law Reform Commission of Uganda and staff of the Ministry
of Foreign Affairs. The Chairperson also visited the Central Prison in Kampala.

On 21-23 October 2009the Chairperson conducted a Promotional Mission to the Republic
of Benin. During the mission, she had a constructive dialogue with Benin authorities on
Government policies and measures put in place for the prevention and protection of
torture. The mission provided an opportunity to promote and sensitize relevant

stakeholders on the RIG and the need to use theGuidelines in their torture prevention

programmes.

In collaboration with the Ministry of Justice and Association of the Prevention of Torture, a
one-day seminar on the RIG was also organized and resource persons at the seminar
included Dr. Hans Draminsky Petersen, a Member of Sub-Committee of the Prevention of

Torture.

In the report, the Chairperson high lighted the following positive developments in the area
of prevention of torture in Africa:
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- The ratification of OPCAT by the Federal Republic of Nigeria in August 2009,
making it the 6% African Member State to do so. She called on the State to
establish a National Prevention Mechanism (NPM).

- The steps taken by the Republic of Sudan in prosecuting police officers in two
cases involving custodial killings as a result of torture.

- The steps taken by the Republic of Uganda in starting the process of criminalizing
torture and urged the State to expedite the process, so that prosecution of the
perpetrators of the torture can be well situated in law.

- The initiative of Benin to criminalize torture in the Penal Code Bill taken before
Parliament, and urged the State Party to speed up the process of adoption of the
Bill as well as the Penal Procedure Code Bill.

- Senegal s adoption of a |l aw establishincg
OPCAT. However becausethe membership of the NPM has not been composed,
sheurged the State to expedite the composition of the members of the NPM.

75. Sherequested of the Republic of Togo, whose draft law on the ratification of OPCAT is
currently before the parliament, to speed up its adoption.

76. The Chairperson further urged States Parties to the African Charter, which have not
criminalized torture, or ratify OPCAT, and/or set up a National Preventive Measure and
to do so urgently.

Commissioner Musa Ngary Bitaye

Activities as a Commissioner

77. From 14 to 17 July 2009, CommissionerBitaye attended the Jint Meeting between the
African Commission and the African Court in Arusha, Tanzania to harmonise their
respective Rules of Procedure.

78. As the Acting Chairperson of the Commission's Advisory Committee on Budget and Staff
Matters, he caawvened a meeting on the margins of the Jint Meeting of the African
Commission and the African Court on 11 July 2009in Arusha, Tanzania, to discuss
activities for the 2010 budget of the African Commission.

79. From 5 to 11 October 2009, he participated in the meeting organised by the African
Commission to prepare for the Joint M eeting with the African Court, in Dakar, Senegal.

80. From 14 to 19 October 2009, Commissioner Bitaye was delegated to attend the Mid Term
Review Meeting of the PRC in Addis Ababa. Howev er, since the meeting was postponed,
he used the opportunity to meet some Members of the PRC and AUC Officials to sensitize
them on the challenges facing the African Commission.

81. On 25 of October, 2009 Commissioner Bitaye, together with the Secretary to theAfrican
Commission, and the Finance and Administration Officer were designated to attend the
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82.

83.

reconvened Mid-Term Review meeting of the PRC in Addis Ababa. However, becauseit
was again postponed to 2 November 2009, they used the opportunity to follow up on
outstanding matters relating to the work of the African Commission, including meetings
and courtesy calls to some members of the PRC, the Commissioner of the Departmentof
Political Affairs and the Director of Administration and Human Resources Develop ment of
the AUC.

From 14 to 18 September 2009, Commissioner Bitaye undertook &romotional Mission to
the Federal Republic of Nigeria. He was accompanied by Dr. Feyi Ogunade, Senior Legal
Officer at the Secretariat.

The above Mission was aimed at amongst ahers: promoting the African Charter;
exchanging views with all human rights stakeholders, including the Government of the
Federal Republic of Nigeria on the ways and means of enhancing the enjoyment of human
rights in the country; and raising awareness and visibility of the African Commission and
its functions, especially among the relevant government departments / institutions, and
civil society organisations.

Activities as Chairperson of the Working Group on Indigenous Populations / Communities in

84.

85.

Africa

Commissioner Musa Ngary Bitaye in his capacity as Chairperson of this Working Group ,
indicated that the Group had undertaken the following activities, among others, during
the intersessionwhich include the publications of the following reports

a) Repports of the Working Group6s visit
published in French and English;

b) Report from the Regional Sensitization Se mi nar of o0The Ri
Popul ations/ Communities in Centr al
Group in Yaoundé, Cameroon in September 2006;

c) Overview Report of the Research Project by the International Labour
Organisation and the African Commission in collaboration with the Centre for
Human Rights, University of Pretoria on the constitutional and legis lative
protection of the rights of indigenous peoples in 24 African countries
published in English, French and Arabic.1

Plans are underway foraConsul t ant from the Working

t o

ght
Af i

Gr o

Experts to devel op a ma nactists oh loow to ieffectively esetbeu s p

African Commission platform as well as other African mechanisms, such as the African
Court.

The full electronic version of the overview report, and primary legal documents pertaining to indigenous
peoples are contained in a database developed as part of the project accessible at
(www.chr.up.az.zal/indigenous), while hard copies of the Overview Report can be obtained from the
University of Pretoria, South Africa through Prof. Frans Viljoen as well as from the Secretariat of the African
Commission;
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86.

87.

88.

89.

90.

91.

On 16 September 2009, the Chairperson of the Working Group sent an urgent appeal to he
President of the United Republic of Tanzania following the evictions of the inhabitants of
Liliondo village in Northern Tanzania. He urged the Government to take steps to ensure
the protection of the rights of the indigenous populations in Liliondo.

From 10 - 14 August 2009, the Chairperson of the Working Group participated in the 2 nd
Ordinary Session of the UN Expert Mechanism on the Rights of Indigenous Peoples
(EMRIP) held in Geneva, Switzerland, with the support of Dr Albert Barume and Dr.
Melakou Tegegn, expert members of the Working Group.

During the Session of the EMRI P, he made
learned and challenges relating to the implementation of the right of indigenous peoples to
education6, andothe United Nati ons Dadgénaus Reoples
and its implementation in Africabo.

In the margins of the Session of the EMRIP, he also held important meetings with other
stakeholders, such as;Ambassadors of the African Permanent Missions in Geneva; the 5
Members of EMRIP; the UN Special Rapporteur on the Situation of Human Rights and
Fundamental Freedoms of Indigenous Peoples; the African Caucus of Indigenous NGOs
and Communities; the Indigenous Peoples and Minorities Unit of the UN Office of the
High Commission on Human Rights; the International Labour Organisation (ILO); and
the International Working Group on Indigenous Affairs (IWGIA).

On 6 November 2009, the Working Group organised a workshop in collaboration with the
International Labour Organisation (ILO) to follow up on res earch findings of the Research
Project on the Rights of Indigenous peoples in 24 African countries. It was also organised
to explore the opportunities to disseminate and operationalize the research findings as
well as to provide recommendations for future joint actions. The Working Group has
developed Terms of Reference for the production of a film on the situation of indigenous
peoples in Africa. The main target groups for the film are African governments, civil
servants, key civil society actors and other relevant stakeholders. It will be used by the
African Commission as a promotion tool for its work and by different indigenous
organizations, human rights organizations, teaching institutions and other stakeholders in
Africa to raise awareness about indigenous issues.

From 7 to 9 November 2009, the Working Group held a Meeting before the 46" Ordinary
Session in Banjul, The Gambia to discuss activities undertaken during the past six months
and plan for future activities.

Commissioner Reine Alapini -Gansou

Activities as a Commissioner

92.

From 23 to 29 June 2009, Commissioner Gansou undertook @&romotion al Mission to the
Republic of Senegal. ThisMission created a platform for the continuation of a dialogue on
human rights issueswith all stakeholders in the country, and also to publicize the mandate
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of the African Commission.

93. From 11 to 16 July 2009, she participated in aWorking Meeting between the African
Commission and the African Court on Human Rights in Arusha, Tanzania.

94. From 6 to 8 August 2009 Commissioner Gansou was invited by the Centre for Human
Rights, University of Pretoria, to sit as a Judge on a panel during the 18h African Human
Rights Moot Court Competition, in Lagos, Nigeria. On the sidelines of this competition,
Commissioner Gansou partici pated i n a wor RighisoDpspues witinH u ma
NationalJur i sdi ctions. 0

95. From 30 to 31 August 2009 in her capacity as the acting Vice-Chairperson, Commissioner
Gansou participated in an Extraordinary Session of the Executive Council of the African
Union in Tripoli, in the Great Popular and Socialist Libyan Arab Jamahiriya. She had the
opportunity to express the availability of the ACHPR in contributing greatly to issues
relating to the expl oitation of natural resources.

96. From 16 to 20 September B09 Commissioner Gansou represented the African
Commission at the 12h Session of the United Nations Human Rights Council (UNHCR) in
Geneva. During the Session, she discussed with various partners and institutions on the
establishment or strengthening of cooperation between the African Commission and the
UNHRC. She also propagated the objectives of the African Commission and participated
in discussions on key thematic issues such as the state of children.

97. From 5 to 16 October 2009 she participated in tw 0 meetings organized by the African
Commission in Dakar, Senegal: the ™ Extra Ordinary Session aimed at preparing for the
Joint Meeting with the African Court, and the second was the Joint Meeting with the
African Court which finalized the issue of complementarity in the revised Rules of
Procedure of the African Commission.

98. From 7 to 10 November 2009, Commissioner Gansou took part in the 3 Conference of
National Human Rights Institutions (NHRIs) organized by the Directorate for Political
Affairs of the African Union Commission (AUC). During this meeting, discussions were
held on varied experiences of the NHRIs represented, their relations with the African
Union, as well as difficulties faced, and possible solutions to ensure better relations. She
also participated in the NGO Forum as a prelude to the 46h Ordinary Session of the
ACHPR. In this regard, she took part in the various deliberations on the State of Human
Rights Defenders and also on the Search for Strategies with the view to Protection Human
Rights Defenders.

Activities as a Member of the Working Group on Older Persons and People with
Disabilities in Africa

99. From 26 to 28 August 2009, Commissioner Gansou patrticipated in the Expert Seminar on
the Rights of Older Persons and People with Disabilities in Accra, Ghana. The main
objective of the Seminar was to initiate the drafting of a Protocol on the Rights of Older
Persons and People with Disabilities in Africa.
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100.

101.

During the Seminar, Commissioner Gansou made a presentation on the Special
Mechanisms of the African Commission, their legal bases and their mandates. She made

particular reference to the Working Group on the Rights of Older Persons and People with
Disabilities, established during the 45t Ordinary Session of the African Commission .

At the end of the Seminar, participants prepared two Draft Protocols, one on Older
Persons and the other on People with Disabilities. These two documents will be finalized
at later stage and submitted to the African Commission to ensure that appropriate
procedures for their transmission to the African Union are followed.

Activities as a Special Rapporteur on Human Rights Defenders in Africa

102.

103.

104.

From 2 to 5 June 2009, the Special Rapporteur participated in aRegional Workshop on
oCapacity Buil ddiummpnofRi MdttisorDelf ender sd Or
West Africa in preparation for a General Periodic Re v i eBwthe Human Rights Council.

The Workshop, organized by the West African Network of Human Rights Defenders
(ROADDH) with the support of the In ternational Organization of the Francophonie shed
light on certain aspects of the African human rights protection system. During the
Workshop, she underscored the importance of members of civil society in ensuring the
effectiveness of human rights.

From 10 to 19 June 2009at the invitation of the International Service for Human Rights,
the Special Rapporteur participated in a series of activities on the sidelines of the 11"
Session of the Human Rights Council in Geneva. These included the following:

b) On 12 June 2009, she participated in a roundtableon 6 Hu man Ri ght s,

and Ge nd e r orghnizednit iGéngva.0This roundtable sought to initiate an
interregional dialogue on issues relating to sexual orientation and gender identity within
the context of human rights. It was also intended to sensitize and reinforce the joint
Declaration of the General Assembly on human rights, sexual orientation and gender
identity.

c) On 18 June 2009, she alsoesponded to the invitation of the International Coalition of

Women Defenders of Human Rights and the United Nations Special Rapporteur on
Human Rights Defenders who were organizing the first strategic meeting of women
rights defenders. This meeting sought to brainstorm on specific concerns confronting
women human rights defenders and to find appropriate strategies to include them in the
agenda of the Special Rapporteurs on human rights defenders. Another objective of this

Sextu

meeting was also to find possibilities for collaboration between the Coalition of Wo me n & s

Defenders and the Special Rapporteurs on Human Rights Defenders.

d) On 19 June 2009, she further participated in the meeting which presented the Annual

Report (2008) of the Observatory FIDH / OMCT on Human Rights Defenders in Geneva.
This meeting dealt with the state of human rights defenders in the world.

105. On 27 July 2009, the Special Rapporteur took part in the presentation of theReport of the

Observatory FIDH/OMCT on the state of human rights in Cairo, Egypt. At this meeting,
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she had the opportunity to engage members of civil society to ensure better collaboration
with the African Commission and to work with the Government towards the presentation
of its Report in accordance with Article 62 of the African Charter.

106. From 30 August to 5 September 2009, the Special Rapporteur participated in a training
workshop for human rights defenders in Kigali, Rwanda. The main objective of this
workshop, organized by the International Service for Human Rights was to prepare civil
society for the upcoming General Periodic Review of Rwanda in 2011 and for the use of
human rights promotion and protection mechanisms. During the workshop, she made a
presentation on the work of the African Commission and her mandate.

107. From 21 to 23 September 2009she was invited by the Centre for Conflict Resolution in
Cape Town, in the Republic of South Africa, to attend a training workshop for Human
Rights Defenders and their Role in Conflict Management and Resolution. During th e
workshop, she made a presentation on the mandate ofthe Special Rapporteur on Human
Rights Defenders and the various procedures used in the promotion and protection of
Human Rights Defendersin Africa.

108. From 22 to 23 October 2009 the Special Rapporteur took part in the European
Development Days organized in Stockholm, Sweden by the European Commission and
the European Union Presidency. Experts from different backgrounds and nations shared
thoughts on themes centered particularly on good governance, climate change, energy and
the economic recession. The Spcial Rapporteur talked about the strategies of the African
Commission in terms of the right to reproductive health during a panel discussion. She
also had the opportunity to participate in a Conference on the instruments for the
promotion and protection o f the rights of Human Rights Defenders.

109. From 27 October to 2 November 2009, she was part of the joint promotion mission to the
Federal Republic of Sudan.

110. From 8 to 10 November 2009 the Special Rapporteur attended the NGO Forum which
preceded the 46" Ordinary Session of the African Commission. During the Forum, the
situation of human rights defenders in the continent was discussed.

111. From 21 to 22 October 2009 the Special Rapporteur took part in an inter-mechanism
meeting on the protection of human ri ghts defenders in Washington, United States of
America, organized by the World Organization against Torture (OMCT). During this
meeting which brought together regional and world institutions responsible for the
promotion and protection of the rights of hum an rights defenders, she demonstrated her
collaborative efforts with other counterparts and also shared the challenges faced by her
mandate in the area of follow-up of individual cases on violations of the rights of HRD.

112. During the intersession, the Special Rapporteur forwarded Notes Verbales to some States
Parties of the African Charter, requesting for promotional visits in their countries. These
include: The Democratic PeopledsofRe@ubbki ddb
Congo Brazzaville; Liberia; and Ethiopia. Among these countries, the Republics of Congo
and Liberia have responded positively to the request of the Special Rapporteur.
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113. Due to reports of alleged human rights violations in some countries in the continent, the
Special Rapporteur forwarded Press Releases and letters of Appeal to the countries
concerned addressing the issues. The Special Rapporteur sent letters of Appeal to the
Republic of Kenya, Libya, and Democratic Republic of Congo. She also published a joint
press release wih the United Nations Special Rapporteur on Human Rights Defenders
concerning the human rights situation in The Gambia and Guinea.

114. The Special Rapporteur also enumerated challenges she faced in executing her mandate
during the intercession. Amongst others, she mentioned communication breakdown
between her mandate and NGO networks which hampers its visibility and effectiveness.
In this regard, a website, known as; www.srhrdafrica.org has been created alongside the
site of the African Commission to facilitate communication flow.

115. The Special Rapporteur also made some recommendations, including the fact that State
Parties should respond to the Notes Verbales and other communications of the African
Commission. According to her, this is part of their responsibility to comply with the
African Charter, and also portrays their desire to have a constructive dialogue with the
African Commission.

116. The Special Rapporteur presented a general Report on the execution of her mandége for the
2007 to 2009 period.

Commissioner Soyata Maiga
Activities as a Commissioner

117. From 11to 15July 2009, Commissioner Maiga participated in a Joint M eeting of the African
Commission and the African Court, held in Arusha, Tanzania.

118. From 28 Jure to 2 July 2009, Commissioner Maiga participated at the Ordinary Session of
the Executive Council and the Summit of the Heads of State and Government of the
African Union in Sirte, Libya.

119.From6t o 7 August 2009, Gehder ExpertaMeaigpon Btate Reportirtg lore 0
the Protocol on the Rights of Women in Affich or gani zed by the Centr
the University of Pretoria, South Africa. The objective of the meeting was to enrich the
Draft Guidelines which had been prepared and presented by the Centre for Human Rights
on the implementation of the Maputo Protocol.

120. From 5to 11 October 2009,Commissioner Maiga participated in the 7t Extra-Ordinary
Session, organized by the African Commission in Dakar, Senegal.

121. From 12 to 16 Octobe 2009, she participated in the Second Joint Meeting of the African
Commission and the African Court in Dakar, Senegal.
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Activities as a Member of the Working Group on Indigenous Populations/African Commission

122. From 20 to 24 July 2009, Commissioner Mai@ participated in a workshop with the theme,
0To promote the United Nations Declaration on the Rights of Indigenous Populations for the
Reinforcement afluman Rights andPe a cie Batako, Mali. This Workshop was organized
by the Coordinating Committee of Indigenous Populations in Africa (IPACC), in
collaboration with the Human Rights Council of the United Nations and TIN HINAN, a
local NGO active in the promotion and protection of the culture and identity of the
Touareg populations.

Activities carried out as Special Rapporteur on the Rights of Women in Africa

123. On 4 June 2009, the Special Rapporteur participated in a Roundtable in Geneva organized
on the sidelines of the deliberations of the 11 Session of the United Nations Human
Rights Council, with the theme: 0 Mat er nall mor t al i t yhe &ouddtaltleu ma n
was organized as a result of the initiative of the New York Centre for Reproductive Rights,
Human Rights Watch, Action Canada for Population and Development and the
International Initiative on Maternal mortality and Human Rights. Its main objective was to
engage all actors, States, NGOs and International Organizations in an exercise of advocacy
for the adoption of a Resolution on Maternal Mortality and Morbidity as a human rights
problem by the Human Rights Council.

124. The Roundtable culminated in the adoption of a Resolution on Preventable Maternal
Mortality and Morbidity and Human Rights, by the Human Rights Council on 16 June
20009.

125. On 5 June 2009, the Special Rapporteur also participated in a Bundtable in Geneva, on
oThe 15 years of the United Nations Special RapporteuyYiotenceagainst Women: Successes,
Chall enges anThe Reeting pvieiah twasvoeganized at the initiative of the
World Organization Against Torture (OMCT), register ed the participation of the Office of
the High Commissioner for Human Rights, the Special Rapporteur on extra -judiciary
killings, NGO representatives, and in particular, the Asia Pacific Forum on Women, Law
and Development, the NGO Committee on the Status of Women and the Working Group
on Abuse against Women and Girls.

126. From 22to 23 June 2009, she participated as aiEx-Officio Member in the deliberations of
the Governing Council of the International Centre for Individual Rights and Democratic
Development, commonly called Rights and Democracy in Montreal, Canada.

127. From 27 to 28 June 2009, she participated in the deliberations of the 1# Civil Society
Consultation on the integration of Gender in the African Union held in Tripoli, Libya. This
Consultation was directed by Africa Women Solidarity (FAS) in collaboration with the
Organization of Maghrebi Mothers (OMMA), and the Organization of Young Libyans with
the support of the African Womends Devel opme

128. On 4 August 2009, the Special Rapporteur participated in a Seminar organized by the

South African Electoral Wo menn s & ind n bBoéPemriajhe n s
South Africa. This Seminar was organized within the framework of the commemorative
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activities of Womends Month in South Africa.

129. On 5 August 2009, she moderated a Conference in Pretoria ceorganized by the Head of
Gender in the Africa/Multilateral Cooperation Division of the South African Ministry of
Foreign Affairs and the Mini st rPytoolfon th&igms of 6 s
Women in Africa:State ofImplementation andCh a | | e Thg discdssions focused on the
manner in which socio -cultural barriers could be overcome as they constitute obstacles to
the development of women in Africa.

130. From 13 and 14 August 2009, ke participated in a Regional Consultation co-organized in
Bujumbura, Burundi by the Ministries responsible for gender and wo me nadifars of
Burundi, D emocratic Republic of Congo and Rwanda, in partnership with various
Womends Organi zat i 6thesethaee dounddiest wor ks o

131. On 20 August 2009, the Special Rapporteur took part in the organization of a Day of
Information and Discussions for the leaders of Malian Women Associations and NGOs, on
the draft Family and Persons Code in Bamako, Mali. The objedive was to enlighten Malian
women on the content of draft Code.

132. On 28 August 2009the Special Rapporteur finalized a Regional Study on the SexSpecific
Discriminatory provisions and gaps in terms of Gender Equality in the national
legislations of ECOWAS member States. This analytic and comparative study was carried
out on the basis of 13 country reports which identified the discriminatory provisions and
laws that do not provide appropriate guarantees for the realization of gender equality in
each Member Sate. The information put together was illustrated by statistical data as well
as examples of cases of discrimination and abuse brought beforethe national courts.

133.On 2 September 2009, she was invited to make a presentation on theSate of
Implementation i n Africa of Security CouncWomerRlReace | u
and Se ataroundtgblie meeting organized in Ottawa by the Canadian Network for
the Consolidation of Peace and the Pearson Centre for theM aintenance of Peace.

134. On 3 September2009, she moderated aroundtable meeting organized by the West Africa
Division of the Canadian Ministry of Foreign Affairs and International Trade in Ottawa on
0The Rights of Women in AfricaintiaceoRi si ng Fundament al i smo.

135. On 4 September 2009, tke Special Rapporteur moderated two conferences in Montreal,
Canada, organized by Rights and Democracy for its staff on0 T HPegress and th€hallenges
inthePr omoti on of Wo me rm@ddy ARnegth Intsrnational Carfiadaioc a © h e
Impact of theEconomicCr i si s o nHuMm Rieqidtss i ror thef beneftt afats
Members, NGO representatives and African nationals resident in Canada.

136. On 30 September 2009, she participated in a Panel of technical and financial partners on
the Draft Malian Persons and Family Code under the auspices of the Canadian Embassy in
Bamako, Mali. The objective of the discussions was to enhance their understanding of the
problems relating to the Draft Code and the evaluation of the perspectives relative to its
imminent promulgation by the President of the Republic.
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137. From 28 October to 2 November 2009, the Special Rapporteur undertook a joint
Promotional Mission to The Republic of Sudan, together with Commissioners Catherine
Atoki and Pansy Tlakula.

138. The Special Rappoteur also forwarded Notes Verbales, Press Releases, letters oéppeal
and reminders to States Parties during the intersession.She dispatched Notes Verbales to
several States Parties to the African Charter in the context of plannedPromotion Missions.
These include: Note Verbales to the Republic of Niger, the Republic of Gabon, Central
African Republic, and Republic of Guinea. Amongst these countries only the Republic of
Niger agreed in principle for the Special Rapporteur to undertake a Promotional Mission
in the country.

139. With regard to the Maputo Protocol, the Special Rapporteur sent letters reminding States
Parties to the African Charter, urging them to ratify the latter. However, only 29 countries
have ratified the Protocol.

140. The Special Rapporteur, together with the Special Rapporteur on the Freedom of
Expression, forwarded a letter of Appeal to His Excellency Professor Sheikh Dr. Yahya A.
J. J. Jammeh, President of the Republic of The Gambia on 20 August 2009. The letter was
requesting him to use his discretionary powers to pardon and release Journalists who were
imprisoned, including a woman with a 7 months old baby.

141. Following the release of the Journalists, the two mechanisms forwarded a joint letter of
appreciation the President of The Gambia.

142.0n31 July 20009, on t he o0 eAfriean Day,nConunfissiondnr BlaiglVo me r
issued a Press Release on the protection of Women against sexual exploitation and all
other forms of abuse against them.

143. The Special Rapporteur called on those States that have not yet ratified the Maputo
Protocol, to do so as soon as possible. She further urged those that have ratified the
Protocol to include in their Periodic Reports submitted to the African Commission, all the
statistical data on the situation of women and girls, as well as the legislative and other
measures that they have taken to give effect to the provisions of the Protocol.

144. She also urged States Parties to strengthen programmes of education, information and
sensitization on wo refit ofdeligiousilegders, and tustomary heads.b e n
She said his will help accelerate the change of cultural patterns and models as well as the
broadening of the universal values of equality and non -discrimination.

145. The Special Rapporteur recommended that African Commission adopt new guidelines on
the Periodic Reports of States Partiesthat will involve the integration by the Special
Rapporteur of integrating therein the legislative and other measures taken by them under
the terms of the implementation of the Maputo Protocol.
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146.

She also encouraged the African Commission to support the efforts of the mechanism in
the popularization of the Maputo Protocol and the Solemn Declaration of the Heads of
State on Gender Equality in Africa at the continental level and in particular in conflict
zones, where the situation of the rights of women and girls remains a matter of concern.

Commissioner Mumba Malila

Activities as a Commissioner

147.

148.

149.

150.

On 11 June 2009, Commissioner Malila participated in a one day Global Peace Festivaheld
in Lusaka, Zambia organised by the Inter-religious and International Federation for World
Peace. During the festival, he discussed the existence and programmes of the ACHPR with
a number of the participants.

On 23 June 2009, Commissioner Malila officially launch ed the second Annual State of
Human Rights Report of the Zambia Human Rights Commission under the theme

0Constitutionalism and Human Rightsd. The
in Zambia in the preceding twelve months and contain ed recommendations on how to

remedy some identified human rights challenges.

On 29 July 2009, he participated in a one- day open forum on HIV/AIDS and human
rights in Zambia. The Forum which was organised by the Human Rights Commission,
examined various issues related to the human rights of persons living with HIV/AIDS
such as discrimination, access to treatment and social services.

On 25 August 2009, Commissioner Malila met with Ms . Magdalene Sepulveda, the United
Nations Independent Expert on Human Ri ghts and Extreme Poverty during her mission to

Zambia. They discussed various issues relating to the adequacy or otherwise of the
measures that have been put in place to mitigate instances of extreme poverty in Zambia,
in particular the need for greater re gard and recognition of economic, social and cultural

rights.

Activities as Special Rapporteur on Prisons and Places of Detention in Africa

151.

As Special Rapporteur, Commissioner Malila attended and participated in the following
activities in the intersession period ;

a) From 20 to 21 July 2009,he participated in a roundtable meeting on Penal
Reform in Africa, organised by Penal Reform International in Kampala,
Uganda. This roundtable was intended to take stock of progress on
implementing penal reform in Afri ca and in particular of local good practices
that have developed in the treatment of prisoners.

b) During the roundtable discussion, the Special Rapporteur made a presentation
onthe Af r i can Co past carseent and futsire initiatives and strategies
for research, analysis and action in the domain of penal reform.
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152.

158.

154.

155.

c) On 31 August 2009, he participated in a one day seminar under the theme
ONegotiating transition; The Limitation
of Africa.d The s e mhenCantre fardhe Stady af Wivlencee d &
and Reconciliation, in Cape Town, South Africa. This Seminar was aimed at
providing space to critically reflect on the impact of the South African
experience in international developments in negotiating peace and justice. In
particular, it explored the impact of two key elements of the South African
transition & the Government of National Unity and the Truth and
Reconciliation Commission, in negotiating transition elsewhere on the
continent with a specific focus on Zim babwe and Kenya. The seminar also
discussed existing and potential roles of various actors- local, regional and
international - in shaping these processes and made recommendations for the
future.

d) Commissioner Malila pr esent ed a paper o nnsidlifyf bfe Ro
African Regional Mechanisms and International Community in, Securing
Justice and Peace during Political Tran

During the inter session, the Special Rapporteur continued to receive reports of poor

prison administration in various priso ns across the continent. In this regard, he continued

to engage with various actors in the area of
formula to encourage African states to do more in reforming their prisons in order to

provide more humane env ironment to persons in detention.

He maintained contacts with Ms Rachel Murray of Penal Reform International (PRI)
United Kingdom. He also liaised with Professor Jeremy Sarkin, United Nations Special
Rapporteur on Enforced Disappearances, with a view to synergize their efforts as far as
issues affecting African prisons are concerned.

The Special Rapporteur also continued to dialogue with Prof Muntingh of the Community
Law Centre of the University of Western Cape, South Africa, on how the Centre could
assist the Commission with statistical data on various issues affecting African prisons with
a view to helping the Commission make informed decisions. To this end, a proposed
Memorandum of Understanding between the Centre and the Commission was proposed.

He also maintained contact with Dr Uju Agomo of P rison Rehabilitation and Welfare
Action (PRAWA) with a view to possible collaboration on a Prison Reform Intervention in
Africa Project which will include African Correctional Services Association.

Commission er Zainabo Sylvie Kayitesi

Activities as a Commissioner

156.

The Commissioner attended a Workshop on Building the Capacities of Human Rights
Defenders in Kigali, Rwanda , from 31 August to 4 September 2009, in whichshe made

t wo presentat i onGommissionoas & Regidnél Hunam Rights Promotion

and Protection Mechani smé and on othe Natio
Opportunities and Collaboration with the Human Rights Defender Organizations.
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157. From 17 to 19 September 2009, Commissioner Kytesi attended a Human Rights Training
Workshop for university students and members of Steering Committees and st ude
organisations held in the province of Southern Rwanda, where she made a presentation on
olnternational and RegmenaboOHuman Rights | ns

158. The Commissioner participated in the 7 th Extra-Ordinary Session, organized by the African
Commission from 5 to 11 October 2009,in Dakar, Senegal which examined the Rules of
Procedure, in particular provisions on complementarity .

159. From 12 to 16 October 2009, she participated in the Second Joint Meeting of the African
Commission and the African Court in Dakar, Senegal, which finalized the issue of
complementarity between the African Commission and the African Court.

Activities as Chairperson of t he Working Group on the Death Penalty

160. The Chairperson of the Working Group on the Death Penalty chaired a Subregional
Conference on the Death Penalty in Africa, which took place in Kigali, Rwanda , From 23 to
25 September 2009The Conference brought together representatives from StatesParties,
Nati onal Human Ri ght s | n sstakeholdérs flmom East, SSECdds ar
Central Africa. The Conference adopted aDocument entitl ed: 0Fr ame
t he Abolition of the. Death Penalty in Africa

161. In the margin of this Conference, the Chairperson had a meeting with Members of the
Working Group to discuss the way forward in the work of the Working Group  after the
said Conference

162. In that inter -session, the Chairpersonof the Working Group monitor ed the situation of the
Abolition of the Death Penalty. The Republic of Burundi and the Republic of Togo adopted
laws on the Abolition of the Death Penalty. Other countries took measures for the
Abolition of the Death Penalty such as Burkina Faso who initi ated the process of
consultation for the abolition of the Death Penalty.

Activities as a Member of the Working Group on Specific Issues

163.The Commi ssionds Working Group on Specific |
t he Commi ssi on OedlureRTine¢ teve meetihgs Refd detween the Commission
and the African Court in July and October 2009 in which Members of the Commission
participated, made it possible to establish a consensual Rules of Procedure specifically on
the provisions relative to co mplementarity.

164. At the end of the 7t Extra-Ordinary Session, during which the Rules of Procedure of the
African Commission were examined, the Commissioner reorganized provisions on the
complementarity adopted in the Session and she made a presentation on this
reorganization of provisions of the Rules of Procedure at the beginning of the Meeting of
the African Commission and the African Court .

27" Activity Report of the ACHPR 27



Commissioner Pansy Tlakula

Activities as a Commissioner

165.

166.

167.

168.

169.

170.

171.

172.

173.

From 25 to 27 August 2009, Commissioner Tlakula undertook a Promotion al Mission to the

Republic of Namibia. The objective of the Mission was to engage with relevant

stakeholders to among other things, exchange views on ways and means of enhancing the
enjoyment of human rights in the country.

From 26 October to 1 November 2009, Commissioner Tlakula undertook a Joint
Promotional Mission to the Republic of Sudan, together with Commissio ners Reine
Alapini -Gansou, Soyata Maiga, andCatherine Dupe Atoki.

From 6 to 7 August 2009, Commissioner Tlakula participated in the Gender Expert
Meeting on State Reporting on the Protocols on the Rights of Women in Africa, co-
organised by the Centre for Human Rights, University of Pretoria, and the Special
Rapporteur on the Rights of Women in Africa, in Pretoria South Afric a.

From 14 to 16 September 2009, Commissioner Tlakula attended aConference on
Parliamentary Democracy in Africa in Gaborone, Republic of Botswana, in
commemoration of International Democracy Day. The Conference wasorganised by the
Inter-Parliamentary Union and the Parliament of Botswana. She delivered a keynote
address on: 0What does the African Charter on Democracy, Elections and Governance say? Its
relationship with the African Charter on Hum

In her address, he expressed conern that since the adoption of the Charter on Democracy

in 2007, only 28 Member States have signed the Charter, and out of these, only two have
ratified it, namely; The Federal Democratic Republic of Ethiopia and the Republic of

Mauritania.

Sheurged Member States of the African Union to sign and ratify the African Charter on
Democracy, Elections and Governance, so asto ensure its coming into force without
further delay.

On 28 September 20009, Commi s Right toeKnow DayaTher | a
Nati on all |l nformati on Offi cer s F corganized ayithee Saath | d et
African Human Rights Commission, in Gauteng, South Africa, for Information Officers in

the public sector. She delivered a key note address on the importance of access to
information.

From 12 to 16 October 2009, Commissioner Tlakula participated in the Jint Meeting
between the African Commission and the African Court on Human and Pe@&opl e
Dakar, Republic of Senegal on the harmonization of the rules of procedure of the two
institutions .

On 21 October 2009, Commissioner Tlakula attendeda seminar organised by the South
African Department of International Relations and Cooperation, the South African Human
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Rights Commission, the Commission for Cultural, Religious a nd Linguistic and the
Electoral Commission, in commemoration of Africa Human Rights Day in Johannesburg,

South Africa. She delivered a keMynootéei assdaesdgs Pohi D
which was the theme of the seminar.

Activities as Special Rapporteur on Freedom of Expression in Africa

174. From 1 to 6 June 2009, the Special Rapporteur attended the Global Forum on Freedom of
Expression (GFFE) in Oslo, Norway. During the Forum, she participated in a roundtable
discussion of Special Rapporteurs for Freedom of Expression from the United Nations, the
African Union, and the Organisation of American States. Discussions were held about the
various mandates of the Special Rapporteurs, how they can collaborate, and how their
work can be supported by stakeholders that participated at the GFFE.

175.At t he same Forum, t her e wRagionabhHuman RightsiMachani$ito r k
for free expr es DuriagthisdMbrkshap,ahe $peciaARapportewa dedivered
a paper on 0 Ho w Adcess andJtilise the Special Rapporteur on Freedom of Expression in
Africa. o6

176. From 22 to 24 October 2009, Commissioner Tlakula participated in a panel discussion on
ONew Media for a New World: Democracy and Development o sed bynthe European
Commission on the margins of the European Development Days which took place in
Stockholm, Sweden.

177. The panelists included among others; the President of Liberia, Her Excellency Ms. Ellen
Johnson-Sirleaf and the Prime Minister of Kenya, His Excellency Mr. Raila Odinga.

178. In line with her mandate to make public interventions where violations of the right to
freedom of expression and access to information in Africa have been brought to her
attention, the Special Rapporteur received numerous reports alleging violations of
freedom of expression and access to information in various States Parties. These
allegations related to the arrest, prosecution, imprisonment and unlawful detention of
journalists and media practitioners.

179. In this regard, the Special Rapporteur sent letters of appeal to the following countries,
Cameroon, Cote do I voire, Eritrea, Gabon, K
and The Gambia in which she requested these States Parties to respond to the allegations
she had received.

180. In her report, the Special Rapporteur highlights in particular the deteriorating situation of
freedom of expression in the Republic of The Gambia. In this regard the Special
Rapporteur sent a number of letters of appeal regarding the prosecution and
imprisonment of six journalists in June 2009 for conspiracy and publishing seditious

publicaton 6 wi th i ntend to bring hatred or conte
the person of the President o r the Government of the Repul
conspiracy to commit criminal defamat i on owith intend to brir
Republic of The Gambia and the Government of
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181.

182.

183.

184.

The journalists were subsequently released on Presidentialpardon. A letter of appreciation
for the release of these jourralists was sent to the President of the Republic of The Gambia,
Sheikh Professor Dr. Alhaji Yahya A.J.J.Jammeh.

The Special Rapporteur highlighted that there is a need for a constructive dialogue
between the journalists and media practitioners and the Government of The Gambia on
the improvement of the situation of freedom of expression in the country. To this end, the
Special Rapporteur appreciates the fact that theGovernment of The Gambia has accepted
her request to undertake a promotional mission.

In line with her mandate to analyse national media legislation and policies within Member
States to monitor their compliance with the African Charter and Declaration of Principles
of Freedom of Expression in Africa and advise Member States accordingly, the Special
Rapporteur analysed the national media laws of Kenya, Swaziland and Zimbabwe and
transmitted her comments to these Member States.

She called on States Parties to revoke or amend all criminal defamation law according to
Principles XlII and Xlll of the Declaration of Principles on Freedom of Expression in Africa (the
Declaration) investigate and punish perpetrators of murder, kidnapping, torture,
harassment and intimidation of journalists, and to protect journalists working in States
where there are ongoing conflicts in accordance with the Declaration, which supplements

the provisions of Article 9 of the Charter on Freedom of Expression.

With regard to upcoming elections, the Special Rapporteur urged all the countries that will
hold elections in 2010, which include Sudan, Ethiopia, Burundi, Comoros, Mauritius,
Rwanda, Madagascar, Tanzania, and Central African Republic to ensure that journalists
and media practitioners are allowed to freely disseminate information on the elections
without any form of har assment or intimidation.

Commissioner Y.K.J. Yeung Sik Yuen

Activities as a Commissioner

185.

186.

187.

On 22 July 2009 Commissioner Y. K. J. Yeung Sik Yuen received a delegation of the African
Peer Review Mechanism (APRM) composed of I7 Eminent African Personalities at the
Supreme Court, Port Louis, Mauritius.

The team was led by Professor Mohammed Seghir Babés from Algeria and comprised
among others; Professor ljuka Kabumba from Uganda, Madame Sylvie Kinigi, former
Prime Minister of the Republic of Burundi and Dr. Moise Nembot, Coordinator.

Commissioner Y. K. J. Yeung Sik Yuen had a two hours exchange with the distinguished
delegates on human rights, best practices to promote human rights, corporate governance
and democracy, as well as on the necessity of havingan independent judiciary.
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Activities as Chairperson on the Rights of Older Persons

188.

189.

190.

191.

192.

From 26 to 28 August 2009, the Chairpersonorganised an Expert Seminar on the Rights of
Older Persons and People with Disabilities in Accra, Ghana.

The overall objective of the Expert Seminar was to start the process of drafting a Protocol
on the Rights of Older Persons and People with Disabilities in Africa. Thus, experts were
brought together from all the regions in Africa, to develop a coordinated approach and
strategic arrangement in the drafting of this Protocol.

The Seminar achieved its purpose of initiating a draft Protocol on Older Persons, and a
draft Protocol on People with Disabilities in Africa. He said that the two sets of drafts
which have been forwarded to the Secretariat of the African Commission will be tabled
before the latter for consideration.

He called on States Parties to put in place programs that promote the rights of older
persons and protect them from abuse, neglect, and exploitation. He also urged States
Parties to amend existing legislations to ensure equal opportunities for older persons.

The Chairperson further note that, despite the impairments of people with disabilities,
they have the same right as every one and should therefore fuly participate in activities of
the community and be recognized as equal participants.

SPECIAL MECHANISMS

Distribution of Special Mechanisms

193. The African Commission appointed the following Commissioners and independent

a.

b.

experts:

The Committee for the P revention of Torture in Africa

i. Commissioner Catherine Dupe Atoki - Chairperson

ii. Mr Jean-Baptiste Niyizurugero - Vice Chairperson (Membership renewed)
iii. Commissioner Musa Ngary Bitaye - (Member)
iv. Mrs Hannah Forster 8 Member - (Membership renewed)

v. Mr Malick S ow 6 Member - (Membership renewed)
Working Group on Economic, Social and Cultural Rights
i.  Commissioner Mohamed Bechir Khalfal lah - Chairperson

ii. Commissioner Soyata Maiga 6 (Member);
ii. Mr Ibrahima Kane 6 (OSISA)- (Membership Renewed);
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iv. Representative of Interrights 8 (Membership Renewed);

v. Representative of the Institute for Human Rights and Developments in Africa -
(Membership Renewed);

vi. Representative of The Centre for Human Rights, University of Pretoria -
(Membership Renewed).

c. Working Group on the Death Pe nalty

i.  Commissioner Zainabo Sylvie Kayitesi- Chairperson
ii.  Commissioner Mumba Malila - (Member);
iii. Ms Alice Mogwe - (Membership Renewed);
iv.  Ms Alya Cherif Chammari - (Membership Renewed);
v.  Prof. Phillips Francis lya - (Membership Renewed);
vi.  Prof. Carlson E. Anyangwe - (Membership Renewed).

d. Working Group on Specific Issues Relevant to the Work of the Commission

I. Commissioner Pansy Tlakula & Chairperson
il. Commissioner Zainabo Sylvie Kayitesi - (Member);
iii. Representative of Open Society Justice Initiative - (Membership renewed);
iv. Representative of the Institute for Human Rights and Development in Africa -
(Membership Renewed).

e. The Working Group on Extractive Industries and Human Rights Violations in Africa

I. Commissioner Mumba Malila - Chairperson
ii. Commissioner Soyata Maiga - Member

Special Rapporteurs
194. The African Commission renewed the appointments of the following :

i.  Commissioner Catherine Dupe Atoki o Special Rapporteur, Prisons and Conditions of
Detention in Africa (Appointment);

ii.  Commissioner Mohamed Fayek, Special Rapporteur, Refugees, Asylum Seekers and
|l nternally Displaced Personds in Africa

iii.  Commissioner Mohamed Bechir Khalfallah, Special Rapporteur, Human Rights
Defenders in Africa (Appointment);

Iv. ~ Commissioner Soyata Maiga - Special Rapporteur on the Rights of Women in Africa
(Reappointment);

v. Commissioner Pansy Tlakula - Special Rapporteur, Freedom Of Expression and Access
to Information in Africa (Reappointment);

RE-ALLOCATION OF COUNTRIES OF RES PONSIBIL ITY

195. The Commission reviewed the countries for which individual Commissioners would be
responsible as follows;
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Vi. Commissioner Reine Alapini -Gansou: Cameroon, Democratic Republic of Congo, Mali,
Togo and Tunisia;

Vil. Commissioner Mumba Malila: Kenya, Malawi, Mozambique, Tanzania and Uganda;
Viil. Commissioner Catherine Dupe Atoki: Egypt, Ethiopia, Guinea Equatorial, Liberia and
Sudan;

iX. Commissioner Musa Ngary Bitaye: Ghana, Nigeria, Sierra Leone, Rwanda and
Zimbabwe;

X. Commissioner Mohamed Fayek: Botswana, Eritrea, Somalia and South Africa;

Xi. Commissioner Mohamed Bechir Khalfallah: Chad, Central African Republic, Guinea
Conakry, Mauritania, Sahrawi Arab Democratic Republic and Senegal

Xil. Commissioner Soyata Maiga:, Angola, Benin, Congo, Gabon, Niger and Libya;

Xiil. Commissioner Kayitesi Zainabo Sylvie: Algeria, Burkina Faso, Burundi , Cote dol
,Guinea Bissauand Lesotho;

Xiv. Commissioner Pansy Tlakula: Mauritius, Namibia, The Gambia, Swaziland, and
Zambia;
XV. Commissioner Yeung Kam John Yeung Sik Yuen:Comoros, Djibouti, Madagascar Sao

Tome and Principe, and Se/chelles.

PRIVATE SESSION

REPORT OF THE SECRETARY, INCLUDING ADMINISTRATIVE AND FINANCIAL
MATTERS

196. The Secretary to the ACHPR, Dr. Mary Maboreke, presented her Report to African
Commission. TheS e c r e t gportysét sut tiie activities undertaken with the Secretariad s
assistance during the six-month inter -session period between the 45th Ordinary Sessionof
the African Commission held in May 2009, in Banjul, The Gambia and the 48 Ordinary
Session, in Banjul, The Gambia.

197. Among other things, she briefed the ACHPR on the preparations of the ACHPR
budget/proposals for 2010; the human resource challenge that continue to constrain the
work of the ACHPR,; the challenges to theACHPR meeting the deadline for submission of
documents to Member States, on account ofthe current scheduling of the ACHPR® s
statutory meetings; construction of the A C H P Rh@aglquarters; and on the implementation
of AU Policy decisions.
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CONSIDERATION OF STATE REPORTS UNDER ARTICLE 62 OF THE CHARTER

198. The Republic of Botswana, the Republic of Congo and the Federal Democratic Republic of
Ethiopia presented their respective Periodic Reports to the ACHPR in accordance with
Article 62 of the African Charter. The ACHPR examined the Reports and engaged in
constructive dialogue with the three States Parties The ACHPR adopted Concluding
Observations on the Periodic Reports of the Republic of Congo and deferred adopting the
Concluding Observations on those of the Republic of Botswana and the Federal
Democratic Republic of Ethiopia until after the receipt of more information, as undertaken,
by those States.

STATUS OF SUBMISSION OF STATE REPORTS

199. The status of submission and presentation of the Periodic Reports of States as at the
46h Ordinary Session of the Commission stood as follows:

No. Category Number
of States
1. States which have submitted and
presented all Reports 12
2. States which have submitted all their
Reports and will present the next 3

Report at the 47" Ordinary Session of
the African Commission

3. States which have submited one (1) or
two (2) Reports but still owe more 26
Reports

4. States which have not submitted any
Report 12

a) States which haveubmitted andpresentedall their Reports:

Z
o

State Party
Algeria
Benin
Botswana
Republic of Congo
Ethiopia

M auritius
Nigeria
Rwanda
Sudan
Tanzania

© 0N AWNIE

[
o
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11.

Tunisia

12.

Uganda

b) States which haveubmitted all their Reportsand will present the latest one at the %7
Ordinary Session of the ACHPR:

No. State Party

1. Democratic Republic of Congo
2 Madagascar

3 Cameroon

c) States which haveubmitted Oneor two reportsbut owe more:

1. Angola 6 overdue Reports
2. Burkina Faso 2 overdue Reports
3. Burundi 4 overdue Reports
4, Cape Verde 6 overdue Reports
5. Central African Republic 1 overdue Report

6. Chad 6 overdue Reports
7. Egypt 2 overdue Reports
8. Gambia 6 overdue Reports
0. Ghana 3 overdue Reports
10. Guinea Republic 6 overdue Reports
11. Kenya 1 overdue Report

12. Lesotho 3 overdue Reports
13. Libya 1 overdue Report

14. Mali 4 overdue Reports
15. Mauritania 2 overdue Reports
16. Mozambique 6 overdue Reports
17. Namibia 2 overdue Reports
18. Niger 2 overdue Reports
19. Saharawi Arab Democratic Rep 3 overdue Reports
20. Senegal 1 overdue Report

21. Seychelles 2 overdue Reports
22. South Africa 2 overdue Reports

23. Swaziland 4 overdue Reports
24. Togo 2 overdue Reports
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25.

Zambia

1 overdue Report

26.

Zimbabwe

1 overdue Report

d) States which havenot submitted any reports:

No. State Party Status
1. Comoros 10 overdue Reports
2. Cote d'lvoire 7 overdue Reports
3. Djiboutti 8 overdue Reports
4, Equatorial Guinea 10 overdue Reports
5. Eritrea 4 overdue Reports
6. Gabon 10 overdue Reports
7. Guinea Bissau 11 overdue Reports
8. Liberia 12 overdue Reports
9. Malawi 9 overdue Reports
10. Sao Tome & Principe 10 overdue Reports
11. Sierra Leone 12 overdue Reports
12. Somalia 11 overdue Reports

200. The African Commission continues to urge States Parties to the African Charter that have
not yet done so, to submit their Initial an d Periodic Reports. States Parties are also
reminded that they can combine all the overdue Reports into a single Report, for
submission to the African Commission.

PROTECTION ACTIVITIES

201. During the inter -session period between the 4% and 46t Ordinary Sessions, the ACHPR
undertook several measures pursuant to Articles 46 to 59 of the African Charter, to ensure

t he

protection of human
others, writing Urgent Appeals, in reaction to allegations of
received from stakeholders and Press Releases addressing human rights violations.

and peopl esd

rights

human rights violations

202. In addition, during the 46" Ordinary Session, a total of seventy-nine (79) Communications
were tabled before the ACHPR: eight (8) on Seizure;seven (7) on Admissibility; one (1) on
the Merits; and one (1) for review.

203. The following Communications were seized of by the Commission;

Communication 366/09 Hammadi Kamoun v. Tunisia
Communication 3 75/09 Prisillia Njere Echaria v. Kenya
Communication 3 77/09- Mendozaki Patricia Mon achali v. South Africa

Communication 3 78/09 Socio- Economic Rights and Accountability Project v.

Libya

Communication 379/09 - Monim Elgak Osma Hummedia ans Amir Suliman v.

Sudan
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204.

205.

206.

207.

208.

2009.

210.

Vi, Communication 380/09 Global Conscience Initiative Cameroon V. Cameroon
vii.  Communication 381/09 - CIMIRIDE v. Kenya

The ACHPR decided to defer one (1) Communication- Communication 382/09 Alex Alie
v. Senegal, because theACHPR requested the Complainant to submit more information .

The ACHPR considered and adopted decisions on Admissibility of six (6)
Communications. These are:

i.  Communication 317/06 - IHRDA v. Kenya

ii.  Communication 320/06 - Pierre Mamboundou v. Gabon

lii.  Communication 321/06 - LSZ et al v. Zimbabwer

iv. ~ Communication 347/07 - Association Pro Derechos Humanos De Espana v.
Equatorial Guinea

v. Communication 348/07 - Association of the Families of Missing Persons v.
Algeria

vi.  Communication 357/07 - Urban Mkandawire v. Malawi.

The ACHPR considered and declared inadmissible the following Communication,
attached as Annex 2: Communication 310/05 @ Darfur Relief and Documentation Cent re
v. Republic of Sudan

The ACHPR considered and adopted a decision on the merits of one (1) Communication
attached asAnnex 3:

i. Communication 272/03 - Association des Victimes des Violences Post
Electorales & INTERIGHTS V. Cameroun.

The ACHPR considered and adopted a decision on one (1) Communication for review,
namely:

i.  Communication 373/ 06 - Interrights / IHRDA v. Mauritania.

Consideration of sixty -two (62) Communications was deferred to the 47th Ordinary
Session, for various reasons, including time constraints and lack of response from one or
both parties.

During the 45t Ordinary Session, the ACHPR considered and adopted decisions on the
merits of the followings Communicatio ns, attached asAnnex 4 and 5respectively:

i. Communication 235/00 @ Curtis Doebbler v. Sudan

ii. Communication 276 & Centre for Minority Rights Developement (Kenya)
and Minority Rights Group International on behalf of Endorois Welfare
Council v. Kenya
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211. The parties concerned (State Parties and Complainants) have been duly informed of the
decisions of the ACHPR.

ADOPTION OF MISSION REPORTS

212. During the Session, the African Commission adopted the following Mission Reports:
I Promotion al Mission to the Republic of Burkina Faso
il. Promotion al Mission to the Republic of Congo
iii. Promotion al Mission to the Republic of Senegal
REPORT OF THE ADVISORY COMMITTEE ON BUDGET AND STAFF MATTERS

213. During the 6t Extraordinary Session, the ACHPR decided to set up an Advisory
Committee on Budget and Staff Matters, consisting of four Commissioners and three
staff of the Secretariat, to facilitate the preparation and implementation of the
programmes budget of the ACHPR. The Advisory Committee presented the 2010
Programmes Budget of the ACHPR during the Private Session,

RULES OF PROCEDURE

214. Duringthe meet i ng of the ACHPR and the African
held in Dakar, Senegal,the ACHPR and the African Court continued consideration of their
Interim Ru les of Procedure.

RESOLUTIONS
215. During the 46t Ordinary Session, theACHPR adopted the following Resolutions:

i. Resolution on Appointment of the Special Rapporteur on Prison and Places
of Detention in Africa ;

ii. Resolution on Appointment of the Special Rappateur on Refugees,Asylum
Seekers, Internally Displaced Persons and Migrants in Africa;

iii. Resolution on the Designation of a Special Rapporteur on Human Rights
Defenders in Africa;

iv. Resolution on the Renewal of the Special Rapporteur on the Rights of
Women in Africa;

v. Resolution on the Renewal of the Mandate and Reappointment of the
Special Rappatuer for Freedom of Expression and Access to Information in
Africa;

vi. Resolution on the Renewal of the Mandate of the Working Group on on
Indigenous Populations/Commu nities in Africa ;

vii. Resolution on the Renewal of the Mandate of the Chairperson of the
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viii.

Xi.

Xii.

Xiii.

Xiv.

XV.

Working Group on the Death Penalty;

Resolution on the Change of Name of the Robben Island Guidelines Follow-
Up Committee to the Committee for the Prevention of Torture in Africa and
the Renewal of the Mandate;

Resolution on the Appointment of the Chairperson and Members of the
Working Group on Economic, Social and Cultural Rights in Africa;
Resolution on the Renewal of the Mandate and Composition of the Working
Group on Specific Issues Relevant to the Work of the Commission;
Resolution on the Establishment of a Working Group on Extractive
Industries, Environment and Human Rights Violations in Africa;

Resolution on the need for the Conduct of a Study on the Freedom of
Association in Africa;

Resolution on the Impact of the ongoing Global Financial Crisis on the
Enjoyment of Social and Economic Rights in Africa;

Resolution on Climate Change and Human Rights and the Need to Study
Its Impact in Africa

Resolution on the General Human Rights Situation in Africa .

SESSION REPORTS

216. The African Commission deferred the consideration and adoption of the 45t and 46h
Ordinary Sessions reports of the African Commission, as well as the & and 7t Extra-
Ordinary Session.

7h EXTRA-ORDI NARY SESSION

217. The ACHPR held its 7t Extra- Ordinary Session from 5 to 11 October 2009n
Dakar, Senegal.

218. The following Members of the ACHPR attended the Session:

- Commissioner Bahame Tom Mukirya Nyanduga 9 Acting Chairperson;
- Commissioner Reine Ala pini -Gansou 0 Acting Vice -Chairperson;
- Commissioner Catherine Dupe Atoki ;

- Commissioner Musa Ngary Bitaye ;

- Commissioner Soyata Maiga,

- Commissioner Kayitesi Zainabo Sylvie .

219. It was convened, amongst other reasons,to conclude the position of the ACHPR on the
issues of complementarity in the revised Rules of Procedure, ahead of its meeting with the

African Court.
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DATES AND VENUE OF THE 47 ™ ORDINARY SESSION

220. The ACHPR decided that the 47" Ordinary Session will be held from 12to 26 May 2010, in
Tunis, the Republic of Tunisia.

SUBMISSION OF THE TWENTY - SEVENTH ACTIVITY REPORT

221. In accordance with Article 54 of the Af ri can Chart er on Rightsnte
ACHPR submits the present 27 Activity Report to the 16t Ordinary Session of the

Exeautive Council of the African Union, for consideration and onward transmission to the
15h Summit of the AU Heads of State and Government.
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List of Attachments

1. Agenda of the 46" Ordinary Session (Annex 1)
2. Decisions on Communications finalized at the 45" and 46t
Ordinary Session s

a. Communication 310/2005 o Darfur Relief and

b.

C.

d.

Documentation Cent re v. Republic of Sudan
(Annex 2)

Communication 272/ 2003- Association of Victims of Post
Electoral Violence & INTERIGHTS V. Cameroon
(Annex 3)

Communication 23 5/2000 6 Curtis Doebbler v. Sudan
(Annex 4)

Communication 276 /2003 - Centre for Minority Rights
Developement (Kenya) and Minority Rights Group
International on behalf of Endorois Welfare Council v.
Kenya (Annex 5)
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Annex 1

AGENDA OF THE 46 th ORDINARY SESSION OF THE AFRICAN
COMMI SSI ON ON HUMAN AND PEOPLESS®
(11th 0 251 November 2009, Banjul, The Gambia)

Item 1: Opening Ceremony (Public Session)
Item 2: Swearing in of new Members of the African Commission  (Public Sesson)
Item 3: Election of the Bureau

Item 4: Adoption of the Agenda (Private Session)

Item 5: Organization of Work (Private Session)

Item 6: Human Rights Situation in Africa  (Public Session)

a) Statements by State Delegates;

b) Statement by African Union Organs with Human Rights mandate;
c) Statements by Intergovernmental and International Organizations;
d) Statements by National Human Rights Institutions;

e) Statements by NGOs.

Item 7: Cooperation and Relationship with National Human Rights Institutions
(NHRIs ) and Non -Governmental Organizations (NGOs) (Public Session)

a) Relationship between the ACHPR and NHRIs
b) Cooperation between the ACHPR and NGOs:
i Relationship with NGOs;
ii. Consideration of Applications for Observer Status from NGOs.

Item 8: Considerati on of State Reports (Public Session)
a) Status of Submission of State Party Reports

b) Consideration of the :
i. Periodic Report of the Democratic Republic of Congo;
i Periodic Report of the Republic of Congo (Brazzaville);
iii. Periodic Report of the Federal Democratic Republic of Ethiopia;
iv. Periodic Report of the Republic of Cameroon;
v.Periodic Report of the Republic of Botswana.

Item 9: Activity Reports of Members of the Commission & Special Mechanisms  (Public
Session)

a) Presentation of the Activity Reports of the Chairperson, Vice-Chairperson and
Members of the ACHPR;

b) Presentation of the Activity Reports of Special Mechanisms of the ACHPR:
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Vi.

Vil.

viii.

Xi.

Special Rapporteur on Prisons and Conditions of Detention in
Africa;

Special Rapporteur on the Rights of Women in Africa,
Special Rapporteur on Refugees, Asylum Seekers,
Displaced Persons and Migrants in Africa;

Special Rapporteur on Human Rights Defenders in Africa;
Special Rapporteur on Freedom of Expression and Access to
Information in Africa;

Chairperson of the Working Group on the Implementation of the
Robben Island Guidelines;

Chairperson of the Working Group on the Situation of Indigenous
Peoples/Communities in Africa;

Chairperson of the Working Group on Economic, Social and
Cultural Rights in Afric a;

Chairperson of the Working Group on the Death Penalty;

Chairperson of the Working Group on Specific Issues Relevant to
the Work of the African Commission; and

Chairperson of the Working Group on the Rights of Older Persons
and People with Disabilities.

Internally

Item 10: Consideration of (Private Session)

a) The Report of the Advisory Committee on Budget and Staff Matters;
b) The MOU between the ACHPR and the CCR,;

c) Draft Paper on extending the Jurisdiction of the African Court;

d) Report on Prison Reform Intervention in Africa; and

e) Draft Guidelines on the Protocol on the Rights of Women in Africa

Item 11: Consideration and Adoption of Draft Reports of

(Private Session)

a) Promotion Missions to the:

i.
ii.
ii.
iv.

United Republic of Tanzania;
Republic of Burkina Faso
Republic of Congo

Republic of Namibia

b] Special Mechanisms

Iltem 12: Consideration of Communications:

Mission of Special Rapporteur on Human Rights Defenders to
Republic of Senegal;

(Private Session)

Item 13: Report of the Secretary: (Private Session)

Item 14: Consideration and Adoption of (Private Session)

a) Recommendations, Resolutions and Decisions;
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b) Concluding Observations on the Periodic Report of the:
e Democratic Republic of Congo;
¢ Republic of Congo (Brazzaville);
e Federal Democratic Republic of Ethiopia ;
¢ Republic of Cameroon; and
¢ Republic of Botswana

Item 15: Dates and Venue of the 47t Ordinary Session of the ACHPR (Private Session)
Item 16: Any Other Business (Private Session)

Item 17: Adoption of: (Private Session)

a) 27 Activity Report;

b) Final Communiqué of the 46t Ordinary Session;
c) 6th Extraordinary session

d) Report of the 45" Ordinary Session;

e) Report of the 46" Ordinary Session; and

f) Report of the 7th Extraordinary Session.

Item 18: Reading of the Final Communiqué and Closing Ceremony (Public Session)

Item 19: Press Conference (Public Session)
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Annex 2

Communication 310/2005 o Darfur Relief and Documentation Cent re v.
Republic of Sudan 2

Summary of Facts

1. This Communication is submitted by the Darfur Relief a nd Documentation
Centre (DRDC) (hereinafter called the Complainant), on behalf of 33 Sudanese
citizens (hereinafter referred to as victims) against the Republic of Sudan
(hereinafter called the Respondent State).

2. The Complainant states that the victims were hired by the Iraqi - owned
Southern Oil Company in the early 1980s as drivers, mechanics, electricians,
cooks, servants and manual workers in the oil fields of the said company in Basra
City (Southern Iraq).

3. On 22 and 23 Febuary 1983 the said victims were arrested during the first Gulf
War between Iran and Iraq and taken to Iranian territory on 24 February 1983 as
civilian war detainees where they were detained in special military prisons, until
5 October 1990 (seven years)when they were released and repatriated to Sudan.

4. The Complainant submits that while in detention, the victims lost their sources
of income and were unable to communicate with their families and lawyers; they
were psychologically and physically torture d, had no access to medical treatment
and could not carry out their religious rituals.

5. Fol lowing the victimsd release from prisc
part of the unpaid salaries for the years that they had spent in Iranian custody.
No arrangements were made to pay compensation, damages or reparations for
the suffering caused to the victims during their detention.

6. A total of US$ 500,000, paid in Sudanese currency at the exchange rate of the day
of payment, was to be given to the detainees and divided evenly among all of
them. It was agreed by the governments of Sudan and Iraqg that the said amounts
would be paid to the victims through the Ministry of Finance and Economic
Planning in Khartoum. (See supporting documents No. 1, 2, and 3).The two
governments further agreed that the full amount would be deducted from the
debt that Sudan owed Iraq.

7. The Complainant submits further that the Ministry of Finance and Economic
Planning in Khartoum informed the victims about the payment arrangements
reached between Sudan and Iraq (See supporting document No. 4). The victims
accepted the payment terms despite the fact that they were not part of the

The Republic of Sudan ratified the African Charter on 18th February 1986 and is consequently a
State party to the African Charter.
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negotiations that led to the payment agreement reached between Sudan and Irag.
This included payment in Sud anese currency and yet their salaries had been
earmarked in US dollars.

8. The Complainant alleges that on 20 March 1992, the Sudanese Ministry of
Finance and Economic Planning approved the payments to the victims and
instructed the bank of Sudan to effect the said payments. (See supporting
document No. 5). Subsequently, on 15 April 1993 and 10 May 1993, a total of US$
167,367 (SP 22,700,000) was paid to the victims as the first instalment. (see
supporting document No.6) Each victim received the equivalent of US$ 5,230.
The Ministry of Finance and Economic Planning promised to pay the remaining
balance amounting to US$ 332,633 at a later date.

9. Payment of the remaining balance due to the victim was delayed and the
Complainant states that the Ministry of Fina nce and Economic Planning
eventually refused to pay the said amount altogether. The Complainant alleges
that the then First Under-Secretary at the Ministry of Finance and Economic
Planning, Mr. Hassan Mohamed Taha was responsible for ensuring that the said
amounts were not paid to the victims.

10.The Complainant submits that the victims have attempted to use all the legal and
political avenues available in order to have their rights recognised and recover
the monies owed them but to no avail.

Articles allege d to have been violated

11.The Complainant alleges that Articles 1, 2, 5, 7(1) (a), 14 and 16(1) of the African
Charter on Human and Peoplesd Rights have

Prayers

12.The Complainant requests the African Commission to urge the government of
Sudan to -:

e Pay the outstanding balance due to the victims which currently amounts
to US$ 2,965,789, taking into account the accumulated benefit over the
years or rebeeh specified under the Islamic Banking system applied in
Sudan;

e Pay an additional US$3 million in compensation for the material, social
and psychological damage and disruption of life that the victims have
endured during the last 13 years. This brings the total amount being
requested to US$5,965,789.

13.The Complainant further requests that in case of delay in satisfactorily settling
the communication and effecting payment, similar benefits should be paid
during 2006 and the subsequent years, as well as, US$ 1,000,000 compensation

SAccording to the I slamic Banking System the Orebeeht
amount is multipl ied by 120%.
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for each additional year from 1st January 2006. The complainant seekgpayment
of the above balance, benefits and compensation in US currency to be divided
equally between the victims.

Procedure

14.The Communication is dated 22 November 2005 and was received by the
Secretariat of the African Commission on 24November 2005.

15.At its 38t Ordinary Session held from 21 November to 5 December 2005, in
Banjul, The Gambia, the African Commission considered the Communication
and decided to be seized of it.

16.By Note Verbale dated 8 December 2005, the Secretariat transmitted a copy othe
Communication to the Respondent State by DHL and requested it to forward its
submissions on admissibility within 3 months. The Complainant was also
requested to send its submissions on admissibility within 3 months.

17.0n 13 February 2006, the Secretaat of the African Commission received the
Compl ainantsd submissions on admissibili"

s ame i n a l etter dat ed 14 February 200
submissions on admissibility was forwarded to the Respondent State by fax and
email.

18.By Note Verbale dated 20 March 2006, the Respondent State was reminded to
forward its written submission on admissibility of the Communication.

19. On 20 May 2006, the Secretariat of the African Commission received a Note
Verbale dated 20May 2006 and attached to it was
admissibility.

20.During the 39 Ordinary Session of the African Commission, the Commission
decided to defer its decision on admissibility of the Communication to its 40 t
Ordinary Session. By letter and Note Verbale dated 31 May 2006, the Secretariat
i nformed the Compl ainant and the State
decision to defer the communication to its 40t Session.

21. By email dated 16 April 2007, the Secretariat received a letter dated 10 Apil
2007, from the Complainant, which had attached to it, additional submissions
and documents in reply to the submissions of the Respondent State.

22.At its 40t Ordinary Session, the African Commission decided to defer the
communication for further conside ration on admissibility, to its 41 st Ordinary
Session.

23. During its 41st Ordinary Session which was held in Accra, Ghana, the Secretariat
of the African Commission received, on the 22 of May 2007, a letter to the African
Commission to which was attached fu rther submissions by the complainant in
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reply to the Respondent Stateds submissio

24.At the 41st Ordinary Session of the African Commission, the decision on
admissibility of the communication was further deferred to the 42 nd Ordinary
Sesson.

25.At the 42nd Session of the African Commission the decision on admissibility of
this Communication was deferred, to get clarification on some issues from the
Complainants.

26.At the 43 Session the Secretariat was yet to receive the Complainants respase
and as a result deferred the Communication to the 44 Ordinary Session.

27.The Communication was further deferred during the 44 th Session to give time to
the Secretariat to draft its decision on admissibility.

The Law
Admissibility
Summary of the Compl ai nant 6s argument s on adr

communication

28. The Complainant states that a letter was addressed to the President of Sudan HE
Omar El Bashir requesting him to intervene in the matter and resolve the case.
(Attachment No. 7).

29. After studyin g the relevant documents relating to this matter, the Solicitor
General, on 5 September 2000 forwarded a legal opinionto the Ministry of
Finance and Economic Planning confirming that the victims were entitled to the
payment of the outstanding balance held by the said Ministry. (Attachment
No.9).

30. On 28 August 2001, Dr. Maghzoub Al Khalifa, the then Chair of the Joint Iraqi -
Sudanese Ministerial Committee and a former Minister of Agriculture and
Forestry of Sudan, sent a letter to theMinistry of Finance and Economic Planning
reminding them of the agreement between the Sudanese and Iragi governments
and requesting them to pay the victims the outstanding amounts without delay.
(Attachment No. 8).

31.The Complainant states that since attempts at solving the matter amicably had
failed, the victims decided to pursue the matter in the courts of law.

32.The Complainant states that on 18 June 2000, the victims in this matter filed a
complaint against the Ministry of Finance and Economic Planning before the
Court of First Instance in Khartoum. The case - No. AM/1724/2000 was
dismissed by the Court on 21 March 2000 (Attachment No. 10). The victims
appealed against the judgment of the Court of First Instance before the Court of
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Appeal in case no. ASM/475/2001. On 7 July 2001, the Court of Appeal issued an
order to the Court of First Instance to reconsider its judgement and on 19
February 2002 the Court of First Instance dismissed the case once again.
(Attachment No. 10).

33. The victims appealed against the second judgment of the Court of First Instance
to the Court of Appeal in Khartoum in Case No. ASM/250/2002) and on 26
December 2002, the Court of Appeal upheld the judgment of the Court of First
Instance and dismissed the case. (Attachment No. 11).

34.The victims approached the High Court in Khartoum, Civil Circuit in case
MA/TM/165/2003 for an injunction against the ruling of the Court of Appeal.
However, on 18 June 2003, the High Court decided to uphold the ruling of the
Court of Appeal and dismissed the matter. (Attachment N o. 11). The
Complainants allege that the decisions of the court of first instance, Court of
Appeal and the High Court, to dismiss the case, were based on technicalities and
not on the spirit of justice, law and good conscience.

35. Consequently, the Complainant submits that the victims have exhausted all
domestic remedies by virtue of the ruling of the High Court on 18 June 2003,
which dismissed the case.

36. The Complainant submits that when reaching their judgments, the courts
neglected to take into accourt elementary facts that would have favoured the
victimsd case. For instance, the fact th
respect of the agreement reached between Sudan and Iraq and that the Ministry
of Finance and Economic Planning made an undertaking to pay the victims the
outstanding balance; failure to take into account the legal opinion of the Solicitor
General stating that he was not a witness to specific incidents. They also claim
that the decisions of these Courts to dismiss the matter were based on
technicalities and not on the spirit of fairness, law and justice.

37.The Complainant submits further that the Sudanese domestic courts are not
competent to deal with a case of such magnitude and notes that the High Court
when delivering its judgem ent in respect of the application for an injunction
stated that the amount of financial indemnification claimed in this case
supersedes the amount fixed by the Judicial Circular No. 44/99 which is a
necessary condition for acceptance of an injunction before the High Court.

38. Additionally, the Complainant avers that the courts in Sudan failed to take into
consideration the fact that the then ruling regime in Iraq was totalitarian and that
the one in Sudan is military and as such citizens are unable to interfere with
government decisions or procure the necessary documents that could prove their
cases in a court of law.

39.For these reasons, the Complainant submits that the domestic judicial process
was flawed and could not render justice to the victims.
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40.The Complainant states that Sudan has been under totalitarian military
government headed by a President who is still an active army officer since 30
June 1989. Consequently, the regime pursues a systematic policy of control and
domination at all levels of the State apparatus including the judiciary whose
procedure and decisions are not respected. As a result, Sudanese citizens, groups
and organisations are unable to submit cases relating to human rights before the
courts of law for fear of harassment, threats and intimidation by the government
security agents.

41.To illustrate that the judiciary is not independent, the Complainant refers the
African Commission to the annual reports the then UN Special Rapporteur on
the Situation of Human Rights in Sudan in the Fifty -eighth4 and the Fifty -ninth >
Sessions of the UN Commission on Human Rights which make reference to the
lack of independence of the judiciary in Sudan. Furthermore, the Complainant
states that the International Commission of Inquiry on Darfur (ICID), establ ished
by the UN Security Council in October 2004 to investigate crimes committed
within the context of the armed conflict in Darfur also examined the judicial
system in Sudan as part of its mandate. In its report of 25 January 2005, the ICID
gives a comprehensive overview of the Sudanese judicial systemf. The
Complainant submits that the report acknowledges that during the last decade
the judiciary appeared to have been manipulated and politicised and as such
judges who disagreed with the government often suffered harassment, including
dismissals.”

422.The Compl ainant notes that, the cOGmmidensi ssi G
that in view of the impunity which reigns in Darfur today, the judicial system
has demonstrated that it lacks adequate structures,aut hor i ty, 8redi bi

43.The Complainant also draws the attention of the African Commission to its
decision in Amnesty International , Comité Loosli Bachelard, Lawyers
Committee for Human Rights, Association of Members of the Episcopal
Conference of East Africa/ Sudan® in which the Commission found that the
judiciary in Sudan was not independent. The Complainant state that even after
this pronouncement by the Commission, the situation in Sudan has not
improved but has in fact deteriorated in manifolds, as more judges are purged
from the judiciary and supporters of the government were appointed in their
place.

E/CN.4/2002/46 dated 23 ™ January 2002, Para. 19, 20 and 21 pp. 6 and 7.
E/CN.4/2003/42 dated6 "J anuary 200306 Para. 28 p. 8.

See paragraphs 432455, pp 111115.
See Report of the International Commission of Inquiry on Darfur, at p.111 at Para. 432.

See Report of the International Commission of Inquiry on Darfur, at p115 at Para. 455.

Communications No. 48/90, 50/91, 52/91 and 89/93.
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Summary of the Respondent Stateds submiss

44.The Respondent State starts by stating that the judicial system of the Sudan is
one of the most competent and efficient organs of the State based on the principle
of its total independence and the principle of separation of powers. It goes
further to state that the judicial system is efficient, honest and characterised with
competence. The State submits that the Sudan is one of the few African States
which has a Supreme Court in every Province and a judicial system which is
available to all.

45.The State contends that the Complainants have not fulfilled the conditions stated
in Article 56 of the African Charter. The Respondent State submits that the
complaint has not complied with the condition in Article 56(5) of the African
Charter which provides for the exhaustion of local remedies before a
Communication is brought before the African Comm ission.

46.The State submits in this regard, that the Complainants are afforded the
opportunity to have their cases heard by the Constitutional Court and
Department of Grievances these are the two mechanisms put in place by the
Constitution of Sudan, for th e protection of human rights. The State substantiates
this claim with documents on statistics illustrating the judicial performance in
the Sudan and states that the Complainants are yet to exhaust all these avenues
which are available to them.

47. The Respordent State claims that the provision of Article 56(1) was not fulfilled
because the compl ai nt -daled Abdus-Bagundubrit e@xd by
behalf of Dafur Centre for Relief and Do
states that this person continues to lodge complaints which are not backed by
any evidence or legal basis, sometimes to the Commission, presenting
complaints under the umbrella of a number of civil society organisations.

48. The State further states that the Complainant has failed to comply with the
provisions of Article 56¢(2) of the Afric
resort to Article 1 of the Charter is not applicable in the present case. The State
submits that the ultimate nature of any case is that there is a winner and a loser
and states further that the Charter requires that there is compliance with the law
when rights of individuals and groups are discussed. It goes further to state that
it is unacceptable to say that the judgments passed by the courts are in violation
of human rights, that these judgments testify to the reality and are in keeping
with the letter and spirit of the African Charter and the AU Charter and that any
assumption contrary to that shall be tantamount to denying the courts of the
member States of theirfunctions.

49.The State goes further to state that the International Human Rights instruments
recognise the sovereignty of States and the rule of the natural law existing in
these States and that any assumption to the contrary is itself a blatant violation of
the law.
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50.The Respondent State further submits that the complaint is not in compliance
with Article 56(3) of the African Charter, which provides that a Communication
brought before the Commission should not be written in insulting or disparaging
language . The State contends that the Compl ¢
paragraph 40 of the Communication contained statements which had improper
utterances against officials as well as the methods of the application of justice
and the rule of law in the Sudan.

51.The Respondent State also submits that the complaint is not in conformity with
Article 56(6) of the African Charter, which provides that a Communication
should be brought within a reasonable time after the exhaustion of local
remedies. The State cotends that the present Communication was brought
before t he Commi ssi on after t he expirat
judgement.

52.That for these reasons tte Communication should be declared inadmissible by
the African Commission.

Summary ofthe Complainant sé reply to the Responden
admissibility

53.The Complainant alleges that though the Supreme Court is the highest court in
the Sudan, the Civil Procedures Act of S
shall have jurisdiction to deter mine: Objection by way of cassation against the
decisions and orders of the Courts of Appeal concerning objections against
administrative decisions. o

54.The Complainant also argues that the Communication does not have to do with,
nor were it brought beforeth e Shar 6i a Courts; it is a ci
brought before the civil law circuit.

55.Also the Complainant submits that the final decision of the High Court which
dismissed their case was handed to them by the registrar, more than three
months after its pronouncement by the court. This delay prevented the
petitioners from bringing an application
judgment within the prescribed period of 15 (fifteen days).

56.0n the contention of the Respondent State that they could bring their matter
before t he Constitutional Court, t he C C
Constitutional Bill of 2005, outlines the jurisdiction, functions and powers of the
Constitutional Court. This Bill provides that the Constitutional Court has no
jurisdiction to review judgements, decisions, proceedings, and orders passed by
the judiciary. This means that the Constitutional Court lacks the competence to
entertain matters that were already dealt with by other Courts.

57. The Complainant also alleges th a't t he vi cti mso ordeal
authorities has been going on since 1993, when the Ministry of Finance and
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Economic Planning failed to pay the remaining balance of the funds. The victims
then started proceedings in the courts in 2000, which was finally dismissed by
the High Court in June 2003, and according to the Complainants, the victims
have exhausted all means possible at their disposal to recover their outstanding
funds to no avail.

58.The Complainant also allege that the judiciary of the Sudan is not independent of
the government in the discharge of its duties. This it alleges is due to the fact that
the country is ruled by a totalitarian military regime. That the government
pursues a systematic policy of tight control and domination at all lev els of the
State apparatus including the judiciary.

59.The Complainant alleges that in view of the above facts, it has exhausted all
possibilities for local remedy in the Sudanese courts and seek that the African
Commission finds this Communication admissibl e.

Analysis on admissibility

60.The admissibility of Communications within the African Commission is
governed by the requirements of Article 56 of the African Charter. This Article
provides seven requirements which must all be met before the Commission can
declare a Communication admissible. If one of the conditions/requirements is
not met, the Commission will declare the Communication inadmissible, unless
the Complainant provides sufficient justifications why any of the requirements
could not be met.

61. In the present Communication, the Complainant claims that it has fulfilled all
the requirements of Article 56 of the African Charter. The Respondent State on
the other hand submits that five requirements of admissibility, that is, Article 56
(1), (2), (3),(5) and (6), have not been met.

62.Article 56(1) of the African Charter states that 6 Communi cati on r el
Human and Peoplesd Rightsé received by t
they indicate their authors evA@Actordingtot he
the Respondent State, the Communication does not indicate the authors. The
Communication received by the African Commission indicates that the author of
the Communication is the Darfur Relief and Documentation Centre which
brought the Communication on behalf of 33 Sudanese nationals whose names
are stated in the Communication. This means that the author of the
Communication and the victims are clearly identified. The Commission therefore

holds that the requirement under Article 56(1) of the Afri can Charter has been
met.

h
I

63. The State also submits that the Communication is incompatible with the Charter
of the Organisation for African Unity (OAU) and as such does not comply with
Article 56 (2), of the African Charter. This sub-Article provides that
ocCommuni cationséreceived by the Commi ssi ol
compatible with the Charter of the Organisation of African Unity or with the
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present @hhe present case, there is evidence oforima facieviolation of
the African Charter in the refusal of the Ministry of Finance and Economic
Planning (an institution of the Sudanese government), to pay the outstanding
balance of the money due to the 33 Sudanese nationals in breach of the
agreement between the Sudanese and Iraqgi governmentsto pay them this money
as compensation for their time in Iranian prisons. Secondly in view of the
compatibility requirements, Sudan is a State Party to the African Charter. Thirdly
the Republic of Sudan became party to the Charter on 18 February, 1986, the
all eged violations in this Communication
application to Sudan. Lastly, the alleged violation took place within the territorial
sphere which the Charter applies. For these reasons, the Commission holds that
the Communication has sufficiently fulfilled the requirement of Article 56(2) of
the African Charter.

64. In its submission, the State calls on the African Commission to declare the
Communication inadmissible on the ground that it does not comply with Article
56 of the African Chaommuniwbhattihomrsd adreasc e
Commission shall be considered if they are not written in disparaging or
insulting language directed against the State concerned and its institutions or to
the Organisation of Afi can Uni tty ( AU) 6

65.The Respondent State objects to the statements made by the Complainant in
paragraph 40 of the complaint arguing that it is improper to describe any
sovereign State as such. Paragraph 40 of the complaint states thato T hi s
Communication douments a situation of absolute misuse of government authority and
executive powers to inflict gross injustice and suffering among a vulnerable segment of
the Sudanese citizens. This situation is a classical example of the absence of
accountability of puli¢ officials and for the lack of proper administration of justice and
the rule of | aw in Sudan. 6

66. In its decision on admissibility in Zimbabwe Lawyers for Human Rights/
Zimbabwe(ZLHR) 10, the African Commission stated inter aliat h airt detérmining
whethera certain remark is disparaging or insulting and whether it has dampened the
integrity of the judiciary, the Commission has to satisfy itself whether the said remark or
language is aimed at unlawfully and intentionally violating the dignity, reputation or
integrity of a judicial officer or body and whether it is used in a manner calculated to
pollute the minds of the public or any reasonable man to cast aspersions on and weaken
public confidence on the administration of justice. The language must be atmed
undermining the integrity and status of the institution and bring it into disrepute. To
this end, Article 56 (3) must be interpreted bearing in mind Article 9 (2) of the African
Charter which provides that 0Oevessyandi ndi \
di sseminate his opinions within the | awo.
speak freely and the duty to protect state institutions to ensure that while discouraging
abusive language, the African Commission is not at the same timangotatinhibiting
the enjoyment of other rights guaranteed in the African Charter, such as in this case, the
right to freedom of expression. o

10 Communication 284/2003
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67. The decision taken in ZLHR should be distinguished from another decision of
the African Commission in Ligue Cameg ounai se des Droits
Cameroontl, where the African Commission held that the Communication was
i nadmi ssi bl e because of the ofpmPpleaidaent §s
Biya must respond to crimes agai nbneo- huma:
colonial/ regimed6, oOregime of ebcrasthiser s o,
was considered as insulting language.

68. The Respondent State in this Communication does not expressly state that the
Communication was insulting or disparaging but however
noted that the |l anguage wused is Oi mprop
Commission, the language used in the Communication, and especially in
Paragraph 40, is not insulting or disparaging to the Government of Sudan and as
such, is not contrary to Article 56(3). For this reason, the Commission holds that
the proviso under Article 56(3) has been complied with.

69. Article 56(4) of the Charter provides that a Communication would be admissible
i f i tnotbasedeéxélusivd y on news disseminatThaite by t
Is nothing in this Communication which has shown that it was based on news by
the mass media and none of the parties have contested that point. To this end the
African commission holds that this proviso has been fulfilled.

70.The Respondent State further submits that the Communication does not comply
with  Article 56(5) of the African Charter which requires that
ocommunicationséreceived by the Commissio
sent after exhausting local remedies, if any unless it is obvious that this
procedur e i s unTthaiQommigsiondhdsstateddhdtdhe justification
for this requirement is that a government should be aware of a human rights
violation in order to have a chance to remedy such violation, thus protecting its
reputation which may be tarnished by being called to plead its case before an
international body. This requirement also precludes the African Commission
from becoming a tribunal of first instance, a function which it can not fulfil
practically or legally.

71.In the present case, the Respondent State contends that the Complainant has not
exhausted local remedies available to it in the Sudan. The State submits that the
Complainant has not brought its case before the Supreme @urt for review and
have also not taken the matter to the Constitutional Courts on appeal. Article 15
(2) of the Constitutional Court Act of Sudan (as amended in 2005), stipulates that
0 éthere shall not be subject, to review of the Constitutional Cougtbtlsiness of the
Judiciary, the judgements, decisions, proceedings and orders passed by the Courts
t h e r Ehis méans that the Constitutional Court has no jurisdiction to entertain
appeals arising from judgements, decisions, proceedings, and orders pasgd by
the Judiciary.

72. The author alleges that the matter was first brought before the Court of first

11 Communication 65/92
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instance, but the case was dismissed, an appeal of this ruling was made to the
Court of Appeal which ordered reconsideration of the matter in the court of first
instance. The case was dismissed a second time by the court of first instance and
this time the judgement was upheld by the Court of Appeal. The victims then
brought the case before the High Court which approved the judgement of the
Court of First Instance and dismissed the case. The Complainant claims that
there is no other Court where they could take the case.

73.The Respondent State has however pointed out that there is still an option of
taking the case before the Constitutional Court of the Sudan, available to the
Compl ai nant s. The Constitutional Clheu r t A
Court é. shall assume protection of the r
freedoms there@® This, according to the State, means that the Complainant can
still take its case on the alleged violation of the rights of the 33 Sudanese, to the
Constitutional Court of Sudan for a remedy of the complaint. The African
Commission therefore holds that not all the local remedies which are available to
the Complainants have been exhausted in accordance with Article 56(5) of the
Charter, and as such the Communication has not fulfilled this proviso.

74.Regarding the requirement under Article 56(6) of the African Charter which
provi desCotmmautni wati ons ér e cCommissiah shaly bet he
considered if they are submitted within a reasonable period from the time local
remedies are exhausted, or from the date the Commission is seized with the
mat t e r TheAdrican Commission notes that the Charter does not provide for
wha t constitutes oO0a reasonable period of
reasonable time. For this reason, the African Commission would therefore treat
each case on its own meritg3.

75. Article 60 and 61 of the African Charter provides that the African Comm ission,
in deciding matters brought before it, should draw inspiration from international
| aw on human and peopl esd rights. The
Communication would look at the jurisprudence of the European Court on
Human Rights and the Inter- American Commission on Human Rights. The
European Convention on Human Rights and Fundamental Freedoms provides
that the (European) 0 Court on Human Rights é may or
within a period of six months from the date on which the final decisians tla k en 6
after this period has elapsed, the European Court on Human Rights will declare
such Application inadmissible. The American Convention on Human Rights
also provides that to be declared admissible, 60t he petiti on or cCo
lodged witlin a period of six months from the date on which the party alleging violation
of his rights was n ol The Candentionfwent farther foi n a |

12 Article 15(1) (d) of the Constitutiona | Court Act
13 Communication 308/05 - Michael Majuru/Zimbabwe and Communication 43/90 Union des Scolaires
Nigeriens- Union Generale des Etudiants Nigeriens au Benin/ Niger, where the Communication was
declared inadmissible on the ground that none of the cond itions relating to form, time limit or procedure
laid down under Article 56 and Rule 114 of the (Previous Version of the Rules of Procedure) were
complied with.
14 Article 26 The European Convention on Human rights.
15 Article 46(1) (b) of the American Conv ention on Human Rights
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provide circumstances where this provision will not be applicable to include
w h e n theré has éen unwarranted delay in rendering a final judgment under the
aforementioned remedi eso.

76.The Inter American Commission on Human Rights has indicated that the six
month period provided for in Artichaga 46 (1
twofold purpos: to ensure legal certainty and to provide the person concerned with
sufficient time o consider his positioné

77.1n the present Communication, a period of twenty nine (29) months (2 years and
5 months) has elapsed between the time when the High Court dismissed the
matter (18 June 2003), and when the Communication was submitted to the
African Commission (24 November 2005). The Complainant submitted this
Communication way beyond a time which could be considered reasonable,
looking at the European Court and the Inter- American Court jurisprudence. The
Complainants have also not given any compelling reason why there was such a
long wait before bringing the matter before the African Commission.

78.The provision of the Charter regarding time limit in Article 56(6 ) is to make a
party complaining of a wrong done by a State, to be vigilant and to discourage
tardiness from prospective complainants. However, where there is a good and
compelling reason why a complainant does not submit his complaint to the
Commission for consideration, the Commission has a responsibility, for the sake
of fairness and justice, to give such a complainant an opportunity to be heard.

79.In the present case, there is no sufficient reason given as to why the
Communication could not be submitted within a reasonable period. For this
reason, the African Commission holds that the Communication does not fulfil
the proviso of Article 56(6) of the African Charter.

Decision of the Commission

80.1t must be reiterated that the African Charter provides that all the requirements
in Article 56 must be fulfilled before a Communication will be declared
admissible by the African Commission. The Commission holds that the
provisions of sub-Articles 5 and 6 of Article 56 have not been fulfilled by the
Complainant.

81. In view of the above, the African Commission decides:
1) to declare the Communication inadmissible;
2) to transmit its decision to the parties;

3) to publish this decision in its 27t Activity Report.

Done in Banjul, The Gambia during the 46" Ordinary Session of the African
Commission on Human and Peopl ed2 Ndvemipdr 2069. hel d f r

16 JACHR, Case 11.230 Francisco Martorell, Chile, Annual Report 1996, Report N° 11/96, par. 33.
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Annex 3

Communication 272/ 2003: Association of Victims of Post Ele ctoral Violence &
INTERIGHTS v. Cameroon

Summary of the Facts:

1. The Communication had been initiated against the Republic of Cameroon, State
Party 17 to the African Charter, by two Non Governmental Organisations (NGO);
The Association of the Victims of Post Electoral Violence of 1992 of the North West Region,
headquartered in Bamenda, Cameroon; and The International Centre for the Legal
Protection of Human RightdNI TERIGHT18S), headquartered in London, UK.

2. In the Communication, the Complainants contend that on the 23rd October 1992, in
reaction to the confirmation by the Supreme Court of Cam eroon of the victory of the
candidate Paul Biya of t he Cameroon Peopl
presidential elections of the 11th October 1992, the members of the Social
Democratic Front (SDF), the Principal Opposition Party, attacked the symbols of the
State and the militants of the Party which won the elections, in the city of Bamenda,
their Party stronghold.

3. Property belonging to RDPC militants and to other citizens are said to have been
destroyed. The damages caused to Messrs. Albert Cho Ng#or and Joseph Ncho Adu
are estimated at one billion CFA francs for each of them. Damages to the tune of 800
million CFA francs are said to have been caused to about a hundred other
individuals.

4. Certain victims such as Mr. Albert Cho Ngafor, who had bee n sprayed with petrol,
were moreover subjected to serious physical attacks.

5. In consequence the Cameroonian Authorities arrested certain individuals presumed
to be responsible for these events; the said Authorities also set up, in February 1993,
a Committee responsible for the compensation of the victims.

6. However, having waited in vain for their compensation, the victims of the post
electoral violence of Bamenda organised themselves into an Association and
embarked on certain activities in order to have the matter settled amicably.

17 Cameroon ratified the Charteron 26t June 1989
2INTERIGHTS enjoys Observer Status with the African Commission.
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7. This method however proved fruitless, as, in spite of firm promises made by the
President of the Republic, who had been approached in the context of the measures
taken towards an amicable settlement, no concrete result had be@ obtained by the
victims of the violence.

8. On the 13th March 1998, the victims of the Bamenda events brought an appeal for
responsibility against the Cameroonian State to the Administrative Chamber of the
Supreme Court. The appeal in question had been recorded on the 22nd April 1998
by the Clerk of Courts, under the number 835/97 -98.

9. On the 16th July 1998, the Government of Cameroon reacted, requesting the
Supreme Court to declare the victimsd subn
proceedings have been blocked in spite of all the efforts made by the Counsels of the
Complainants, with the support of certain administrative Authorities, like the
Commissioner of the District of Mezam (home region of the victims).

The Complaint:

10.The Complainants allege the violation of Articles 1, 2, 4, 7 and 14 of the African
Charter by the Republic of Cameroon. In consequence, the Complainants are
requesting the African Commission to:

e Declare the refusal by the Administrative Chamber of the Supreme Court of
Cameroon to consider their appeal against the Government of Cameroon as
contrary to the principles of the right to a fair hearing, as stipulated by the
African Charter in its Article 7 and by the relevant provisions of other
international human rights instrume nts;

e Note that the Government of Cameroon has not respected its obligation to
protect the physical integrity (Article 4) and property (Article 14) of
individuals living on its territory or under its jurisdiction;

e Request the Government of Cameroon to pay full compensation for the
damages suffered by the victims of the post electoral violence in Bamenda;

e Request the Government of Cameroon to enact positive legislation to ensure
the fair, equitable and rapid compensation for the victims of human rights
violations and to ascertain that the human rights violations committed in
Bamenda do not happen again in Cameroon.

The Procedure:

11.The Communication which was received at the Secretariat of the African
Commission on the 04/04/2003 had been registered under N° 272/2003, for
consideration by the African Commission at its 33rd Ordinary Session (15-29 May, in
Niamey, Niger).

12.By letter ACHPR/COMM/2 of the 15th April 2003, the Secretariat of the African
Commission acknowledged receipt of the Communication to the Complainants.
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13.During its 33rd Ordinary Session, the African Commission examined the Complaint
and decided to be seized of it. Consideration of its admissibility was deferred to its
34th Ordinary Session scheduled to be held from the 7th to 21st Octder 2003 in
Banjul, The Gambia.

14.By letter and by Note Verbale of the 27th June 2003 the Secretariat of the African
Commission informed both the Complainants and the Respondent State of the
decision of the African Commission.

15.0n the 5th August 2003, the Secretariat received a memorandum from the
Complainants on the admissibility of the Complaint and conveyed it to the
Respondent State by Note Verbale dated 6th August 2003, whilst reminding it to
convey its own memorandum to the Secretariat as early as possible.

16.By Note Verbale of the 14th October 2003 the Ministry of Foreign Affairs of the
Republic of Cameroon requested additional information and more time for it to
prepare its memorandum on the admissibility of the case.

17.By letter of the 17th October 2003, the Secretariat contacted the Complainants
requesting them to provide the supplementary information required by the
Respondent State. The Complainants complied without delay and the request of the
Respondent State was met on the 30 October 2003.

18.During its 34th Ordinary Session which was held from the 6th to 20th November
2003in Banjul, The Gambia, the African Commission examined the Complaint and
heard the Parties. Sequel to this, the African Commission deferred its decision on
admissibility of the case to its 35th Ordinary Session.

19.By Note Verbale and by letter of the 16th and 17th December 2003respectively, the
Secretariat of the African Commission informed the Parties reminding the
Respondent State that its memorandum on admissibility was still outstanding.

20.By letter dated 16 March 2004 and received at the Secretariat of the Commission on
the 18 March 2004, the complainants conveyed a letter transmitting additional
arguments in response to the oral arguments made by Respondent $ate at the 34h
Ordinary Session held in Banjul, The Gambia from 6t to 20" November 2003.

21.0n the 19" March 2004, the Secretariat of the African Commission sent a Note
Verbale to the Respondent State reminding it to send its comments on the
admissibility of the Complaint.

22.By Note Verbale dated 6 April 2004 and received at the Secretariat of the African
Commission, the Respondent State, referring to the Note Verbale sent to it on the
160 December 2003, informed the Secretariat that the case of whichthe African
Commission had been seized and which opposed it to the Complainants, was still
pending before the Administrative Chamber of the Supreme Court of Cameroon
which had deferred the said case to the 26" May 2004.
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23.During its 35th Ordinary Session which was held in May/June 2004 in Banjul, The
Gambia, the African Commission examined the Complaint and heard the Parties on
the admissibility of the case. On this occasion, the Respondent State submitted in
writing, its memorandum on the admissibility of the case to the Secretariat of the
African Commission, which in turn had conveyed it to the Complainant Party by
letter dated 17" November 2004.

24.During its 36th Ordinary Session, which was held in November/December 2004 in
Dakar, Senegal, the African Commission considered the Complaint and declared it
Admissible .

25.By letters dated 20" December 2004 the Secretariat of the African Commission
notified this decision to the Parties and requested their arguments on the merits of
the case as early as pssible.

26.0n 30h March 2005, the arguments of the Respondent State on the merits of the
Communication had been received at the Secretariat of the African Commission
through a Note Verbale dated 16 March 2005

27.0n 140 April 2005, the Secretariat of the Canmission acknowledged receipt of the
memorandum from the Respondent State on the merits of the Communication and
on that same date, conveyed it to the Complainant Party for reaction.

28.0n 3d October 2005, the Complainant sent its rejoinder to the observations of the
Respondent State on the merits of the Complaint by letter dated 26h September
2005 On the 13 October 2005, the Secretariat acknowledged receipt of the letter.

29.0n 30" November 2005, this document had been forwarded against a receipt of
acknowledgement, to the delegation of the Respondent State attending the 38th
Ordinary Session of the Commission.

30.During this same Session (21 November- 5 December 2005, Banjul, The Gambia), the
African Commission examined the Complaint and in the absence of any reaction
from the Respondent State to the arguments of the Complainant Party on the merits
of the case, differed its decision at this point to its 39th Ordinary Session.

31.0n 7 December 2005 this decision was notified to the Parties and the Respordent
State, in particular had been invited to send its reaction on the submissions of the
Complainant within 3 months.

32.In the absence of any reaction from the Respondent State, a reminder had been sent
to it on the 234 March 2006.

33.By Note Verbale dated 29" March 2006, and received by the Secretariat of the
African Commission on the 130 April 2006, the Respondent State conveyed its
reaction on the arguments submitted by the Complainant Party on the merits of the
case.
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34.The Secretariat transmitted these arguments to the Complainant Party on the 8"
May 2006.

35.In a Note Verbale dated 30" June 2006and a letter also dated 30" June 2006 the
Parties had been respectively informed that during its 39t Ordinary Session, the
African Commission had decided to defer the case to its 4@ Ordinary Session
scheduled for the 15h to 29" November 2006 in Banjul, The Gambia.

36.0n the 4th October 2006, the Secretariat of the Commission received a memorandum
from the Complainant Party in rejoinder to the arguments on the merits formulated
by the Respondent State to the Communication.

37.During its 40t Ordinary Session held in Banjul, The Gambia, from the 15h to 29h
November 2006, the African Commission decided to defer the case to its 4%
Ordinary Session scheduled for the 16" to 30 May 2007 in Accra, Ghana for a
ruling on the merits of the case.

38.1n a Note Verbale dated 31st January 2007and a letter also dated 31st January 2007,
the Parties were informed about the deferment of the case to the 4% Ordinary
Session of the African Commission scheduled for the 16 to 30 May 2007in Accra,
Ghana.

39.During its 41st Ordinary Session held in Accra, Ghana, the African Commission had
deferred the Communication to its 42nd Ordinary Session for a decision on the merits
of the case.

40.By Note Verbale dated 15" June 2007and a letter dated the same day, the Parties to
the Communication had been informed of the deferment of the case to the 42
Ordinary Session of the Commission scheduled for the 14" to 28" November 2007
in Brazzaville, Congo.

41.In a Note Verbale dated 11 September 2007 a letter had been sent to the
Respondent State reminding it of the deferment of the Communication to the 42nd
Ordinary Session.

42.By letter dated 13" September 2007, the Complainant Party had been reminded
about the deferment of the Communication to the 42nd Ordinary Session.

43.The Parties had been respectively informed in a Note Verbale and a letter dated 19
December 2007 about the deferment of the examination of the decision on the merits
to the 439 Ordinary Session of the Commission to be held from 15 to 29 May 2008 in
Ezulwini, in the Kingdom of Swaziland.

44.1n a Note Verbale dated 18" March 2008 and a letter dated 20" March 2008, the
Parties had been reminded of the deferment of the case to the 48 Ordinary Session
of the Commission. The Parties had however been informed of the change of dates
of the said Session the holding of which had been brought forward to the 7t to 22nd
May 2008 instead of from 15h to 29" May as had been nitially announced.
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45.1n a Note Verbale dated 24" October 2008, the Secretariat informed the Respondent
State about the deferment of consideration on the decision on the merits of the
Communication to the 44t Ordinary Session scheduled for the 10" to 24" November
2008 in Abuja, Nigeria.

46.During the same period of the 24h October 2008 the Complainants had been
informed by letter of the deferment of the Communication for examination on the
merits to the 44 Ordinary Session of the African Commission.

47.After the examination of the communication at the 44th Ordinary Session held in
Abuja in the Federal Republic of Nigeria, the African Commission deferred the
reexamination to the 45th Ordinary Session scheduled for the 13h to 27t May 2009
in Banjul, the Gambia for the consideration of the new developments in the area of
international law.

48.In a Note Verbale dated 21st December 2008 and a letter dated the same day, the
Secretariat informed the Parties to the communication about the deferment of the
caseto the 45" Ordinary Session scheduled for 13h to 27th May 2009. In addition by
note verbale dated 234 April 2009 and a letter dated the same day , a reminder was
sent to the parties.

49.The parties to the Communication were informed that the matter was de ferred to
the 46h Ordinary Session of the Commission scheduled to be held in Banjul, The
Gambia from 11-25 November 2009 in a Note Verbale and a letter both dated June
11, 20089.

The Law:

Admissibility:

50.The African Charter on Hipulatesinits Artdcle BéetlmptHee s 6 |
Communications referred to in Article 55 should necessarily, in order to be
considered, be sent after all local remedies have been exhausted, if they exist, unless
the procedure of exhaustion of local remedies is unduly prolonged.

51.In this instance, the Complainant, while admitting that the case is still under
consideration by the legal Authorities of the Respondent State who had been seized of
it, contends that the procedures are unduly prolonged and that under these
conditions the requirement that local remedies be exhausted as stipulated by Article
56 of the African Charter, cannot apply.

Arguments of the Complainant Party on the admissibility of the case:

52.In support of his argument, the Complainant contends, in h is memorandum on
admissibility dated 05t August 2003, that the Complaint had been deposited with
the African Commission five years after the same Complaint against Cameroon had
been brought before the Administrative Chamber of the Supreme Court of this St ate,
and which has, to date, remained without any response.
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53.In the memorandum cited earlier, the Complainant further contends that the alleged

victims of the Complaint had made several fruitless submissions for an out -of-court
settlement to the administr ative and political Authorities of the Respondent State.
The alleged victims had then brought an appeal for liability against the State of
Cameroon before the Administrative Chamber of the Supreme Court on the 13t
March 1998. The latter conveyed its staement on defence to the Complainants on
the 12h August 1998. Since that date and in spite of the reaction of the Complainants
(27 August 1998) and the numerous reminders, the Complainants did not receive
any more information relating to the case from th e Administrative Chamber of the
Supreme Court, and this despite the national® procedural legislation which
stipulates that once the exchange of arguments is completed, the case files should be
closed in the 5 months that follow. 5 years have passed without any reaction from
the Administrative Chamber of the Supreme Court.

54.1t is for this reason, pleads the Complainant, that although local remedies are

available, they do not « at all respond to the imperative of efficacy which is their
rai s on » dlie°CGmpkinant adds that the Administrative Chamber of the
Supreme Court is familiar with this type of practices, which is why Cameroon had
been condemned by the African Commission4 (for a case which had remained
pending for 12 years before the Yaoundé Court of Appeal) as well as by the United
Nations Human Rights Commission > (for a case which had remained pending
before the Administrative Chamber of the Supreme Court for more than 4 years).

55.During a hearing at the 34th Ordinary Session of the African Commission, the

Complainant Party had reiterated these arguments insisting on the fact that the
bringing of this case before the African Commission had contributed a lot to the
revival of the case by the Cameroon legal Authorities after all these years of inaction.

56.In its memorandum with supplementary information on admissibility, dated 18 th

March 2004, the Complainant recalled that the Respondent State had been
condemned by the African Commission and by the United Nations Human Rights
Commission for the slowness of its justice system. These delays, which cannot be

attributed t o Cameroonds underdevel opment

Complainant, « to the inefficiency of the Cameroonian national Authorities, both
legal and administrative » are not only contrary to the African Charter but also to
the principles of the right to a fair hearing adopted by the African Commission.

57.The Complainant further reiterates that the violation, according to him, by the

Administrative Chamber of the Supreme Court, of the regula tions which stipulate
that once the exchanges of memoranda are completed, the latter should close the
case file within 5 months, as since August 1998, the Complainants had not received
any news from the said Chamber in spite of several reminders and, according to the
Complainants, despite the fact that the Judges of this Court were «perfectly aware
of the implications of this procedure for the Complainants ».

3 Cf. Law No 75/17 of the 08/12/1975 relative to the procedure before the Supreme Court
4 Communication 59/91 : Louis Emgba Mekongo/Cameroon
5 Communication 630/1995 : Abdoulaye Mazou/Cameroon
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58.The Complainant Party moreover denounces the attitude of the powers that be, who
had made promises which never culminated in results, but above all the
shortcomings of the Cameroonian Authorities exposed by the mal -functioning of the
Commission responsible for compensating the victims of the violence (placed under
the Prime Mini st baddeen c@atddiincthee ))contexivdf the dffort to
find an amicable solution to the problem. This Commission, declares the
Complainant, had been one of the local remedies open to the victims. But 12 years
after its creation and 11 years after having heard the victims, this Commission had
still not submitted its report. There again, concludes the Complainant, the delay is
unduly prolonged. The Complainant therefore implores the African Commission to
declare the Complaint admissible.

Arguments of the Respond ent State on the admissibility of the case:

59. The Respondent State had for its part pleaded, during the hearing before the African
Commission at its 34th Ordinary Session, that the delays observed in the
administration of justice in Cameroon are due to the under developed nature of the
country, which does not have the means to provide all the facilities required for a
diligent justice system, and not to a deliberate desire by the Government to hinder
the administration of justice.

60.The Respondent State againreiterated this point during a hearing by the African
Commission at its 35th Ordinary Session. In its memorandum on admissibility
submitted on this occasion, the Respondent State pleads that the Complaint is still
under consideration before one of the highest national Courts which, certainly has a
lot of backlog in its work, but which is aware of the situation and that the Parties
require that the case be concluded by the national legal Authorities. Thus, on the
25th February and the 31st March 2004, the Alministrative Chamber of the Supreme
Court held two ordinary sessions. The debate on the case in question, scheduled for
the 31st March 2004 had been postponed to the 26th May 2004 on the request of the
Counsel for the Complainants.

61. The Respondent Statefurther pointed out that for these reasons, the Complainant
should not speak of abnormally long delays in the Cameroonian justice system,
particularly where the « current delay is not attributable to the Court in charge of
the case but rather to the Compainant Party itself ».

62.In consequence, the Respondent State requests the African Commission to declare
the Communication inadmissible.

Analysis of the African Commission on the admissibility

63.The African Commission considers that the Complainant Party, before appearing
before it had started to use the remedies available at the local level. The procedure
before the Administrative Chamber of the Supreme Court had lasted 5 years
without any feedback for the Complainants, contrary to the regulations in fo rce and
in spite of the numerous reminders which had been sent to the said Court. The
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African Commission therefore considers that the delay on the part of the Court in
the treatment of the case was unduly prolonged.

64.Pertaining to the Compensation Commission s et up under t he P
Office, its operations were highly inefficient as 12 years after its creation and 11
years after hearing the victims, it had not published its report. There also, the
African Commission considers that this ad hocCommission, whose establishment
was aimed at achieving an amicable settlement of the case, had registered excessive
delays in its operations.

65.The Respondent State pleads that the legal Authorities remain aware of the case at
the national level but the African Commission considers the delays by the
Administrative Chamber of the Supreme Court of Cameroon excessive.

66. The African Commission further notes that re -introduction of the proceedings on the
case before the Administrative Chamber of the Supreme Court in February 2004,
namely after a gap of 5 years, only took place after the submission of a Complaint
(to the African Commission), by the victims in April 2003 and after the decision on
seizure taken by the Commission on the said Complaint in May 2003 (33rd Ordinary
Session), as well as the hearing of the Parties to the case in November 2003 during its
34th Ordinary Session. This leads the African Commission to presume that the re-
introduction of the proceedings was not accidental but rather it was due to the
action brought by the victims before the African Commission.

67.The African Commission considers that State Parties have an obligation to
administer, on their territory, clear and diligent justice in order to give satisfaction to
the Complainants in the shortest possible time, in conformity with the relevant
provisions of the African Charter and with the directives and principles of the right
to a fair hearing in Africa.

68.In this particular case, the Commission notes that for 5 years, the Administrative
Chamber of the Supreme Court of the Respondent State had not provided any
reaction to the Complainants, in spite of several appeals by the latter. The
Respondent State has admitted this fact but attributes it to lack of resources.
Consideration of the case ha indeed recommenced a short while ago, but one can
reasonably conclude that this consideration was largely due to the seizure of the
African Commission by the victims. Whereas this should not be the case, that is,
justice to be administered by State Partes should not wait for the African
Commission to be seized of a matter before it is rendered fully, clearly and
diligently. This had not been the case with the Administrative Chamber of the
Supreme Court of the Respondent State.

69. Concerning the Compensation Commission, an ad hoc institution meant to solve the
problem amicably at the national level, has shown its limitations in failing to
produce any Report after twelve years of existence. The Respondent State does not
refute these allegations, which allows one to believe that they are true. The African
Commission therefore considers that this remedy is neither effective nor satisfactory.
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70.For these reasons, the African Commission declares the Communication
admissible.

The Merits:

71.Pursuant to Rule 120 d the Rules of Procedure of the African Commission, once a
Communication which is submitted under the terms of Article 55 of the Charter has
been declared admissible, the Commission « examines it in the light of all the
information which the Complainant an d the Respondent State concerned have
submitted in writing, and it renders its observations on the subject ».

72.1t appears from the case file that parties have made their conclusions on the
merits of the case since 30 March 2005and that the information pr ovided by the
Parties to the Communication and added to the case file is sufficient to allow a
ruling on the merits of the case.

SUBMISSIONS OF THE COMPLAINANTS ON THE MERIT

73.The Complainants are requesting the African Commission to declare the State of
Cameroon in violation of the relevant provisions of the African Charter and in
particular of Articles 1, 2, 4, 7 and 14 of the said Charter and, in consequence, to
declare the State of Cameroon bound to pay compensation for the prejudices
sustained by the victims of the post electoral events of 1992.

74.The Commission is consequently obliged to examine the alleged violations on the
basis of the facts and the law.

ON THE VIOLATION OF ARTICLE 1 OF THE AFRICAN CHARTER

75.Under the terms of Article 1 of the Afr ican Charter, «the OAU Member States,
Parties to the present Charter, recognize the rights, responsibilities and freedoms
enunciated in this Charter and undertake to adopt legislative and other measures for
their applicatiorn.

THE ARGUMENTS OF THE COMPL AINANTS PERTAINING TO THE
VIOLATION OF
ARTICLE 1 OF THE AFRICAN CHARTER

76.From the point of view of the violation of Article 1, the Complainants contend:

i.  That the African Charter sets out in its Article 1 a general obligation on the
protection of rights. In this context, like « the majority of the human rights
treaties, besides requiring the States Parties to abstain from all violation or
unauthorized restriction of the rights it proclaims, compels them to take positive
measures to guarantee the widest posible protection of the individuals under
their jurisdiction ».
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ii.  That if the recognition referred to by Article 1 of the Charter « bestows them
universality 6, to the guaranteed rights, the taking of appropriate measures allows
them to assume real effectiveness». That the Commission has had the
opportunity to underscore this aspect during the examination of a case on the
activities of a petroleum consortium in Southern Nigeria by re -affirming that the
African Charter was creating a certain number of obligat ions for the States
Parties which include, in particular, « the responsibility of respecting, protecting,
promoting and implementing 7 » the rights which it sets out before specifying
that « the Governments have a responsibility to protect their citizens, n ot only by
adopting appropriate legislation and by applying them effectively, but also by
protecting the said citizens from harmful activities which can be perpetrated by
private parties. This responsibility requires positive action on their part ».

lii.  That the interpretation by the Commission of Article 1 of the African Charter can
be compared with that of the United Nations Human Rights Commission on
Article 2 of the International Convention on Civil and Political Rights ( CDH)?§,
interpretation in which the CDH affirms that the provision contained in Article 2
embraced an obligation of «absolute character» with « effect immediate® »
requiring the States Parties to «take legislative, judicial, administrative,
educational and other appropriate measures to fulfill their obligations10».

iv.  That the Commission had to judge that the refusal or the negligence of the
a. Authorities of a State Party to protect journalists and human rights
activists against
b. repeated attacks (harassment, arbitrary arrests, assasination, torture) by
the security forces and unidentified groups, constitutes (d) a violation of
the said Charter even if this State or its officers are (were) not the direct
perpetrators of this violation 11 ».

v.  That the present Communication provides the Commission with the opportunity
to
a. clarify the meaning and scope of the «positive actions » that the States are
required to carry out in order to conform with the conditions of the
African Charter, and this, by responding to the affirmation made by the
Cameroonian Authorities and according to which the implementation of

6 See Juan Antonio Carrillo Salcedo «Article 1 » In the European Human Rights Convention :
Commentary Article by Article under the direction of Louis Edmond Pettiti, Emmanuel Decaux and
Pierre-Henry Imbert, Edition Economica 1999 page 141 «the use of the word in Article 1 recognizes
preferably terms such as protect or respect, suggess that the recognized rights have a value erga omnes»
7 Communication 155/96 Action Centre for Economic and Social Rights vs. Nigeria paragraph 44.
8 See Note No. 22
9 General Observation No. 31 ««the nature of the legal obligation imposed on the States Parties to the
Convention » of the United Nations Human Rights Commission, CCPR/C/21/Rev.1/Add.13.  Op. Cit.
Paragraph 14
10 Cf. General Observation No. 31 « the nature of the legal obligation imposed on the States Parties to the
Convention » of the United Nations Human Rights Commission, CCPR/C/21/Rev.1/Add.13. Op. Cit.
Paragraph 7
11 Cf. Communication 74/92 National Human Rights and Liberties Commission against Chad, paragraph
35.
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«all the legal, technical, human and material means at their disposal to control
the postelectoral events of Bamenda in 1992 frees them from the obligation of
means which is incumbent ap thems.

vi.  That the African Charter really and truly imposes an obligation of result and not
one of diligence on the States Parties, of guaranteeing to the victims of the
October 1992 events the enjoyment and effective exercise of the rights which it
proclaims and the lack of respect for which gives rise to a right to compensation
for the victims or their dependents and implies, for the Cameroonian State, the
responsibility to compensate and the freedom to act against the perpetrator or
perpetrators of the violation.

vi.  That, in effect, where, the Commission has not had numerous opportunities to
make
a ruling on the exact content of Article 1 of the Charterl? it has nonetheless
pointed out that this Article is the basis of the rights recognized by the African
Charter in so far as it confers on it «the legally binding nature which is
generally attributed to international Treaties of this nature and that any
violation of one of its provisions would automatically represent a violation of
Article 113 »,

PERTAINING TO THE VIOLATION OF ARTICLES
2,4,7 & 14 OF THE AFRICAN CHARTER

77.Concerning the violation of Articles 2, 4, 7 and 14 the Complainantsappear to
link it
to the importance that Article 1 represents in the present case, since according to
the Complainants, Article 1 is « the only one which defines the scope of the legal
obligations contracted by the States Parties to the Charter, thereby allowing
correct interpretation of the obligations contained in the other provisions of the
Continental Treaty ». Thus, the Complainants contend that if taken in isolation,
Article 1 of the Charter commits the State Parties to taking all the necessary
legislative measures allowing the effective protection of the rights and liberties
contained in the Charter, that is to say, of averting or at least of minimizing all
risks of violating the exercise or enjoyment of these rights, and in combination
with the other relevant provisions of the Charter, the obligation of averting
violations imposes on the States Partiesthe obligations of:
e Taking preventive measures;
e Taking measures so that the enjoyment and exercise of the rights are
not hindered by measures of seizure!4 or of expropriation which are

12 See Communications: No. 74/92; No. 137/94; No. 48/90; No. 50/91; No. 52/91; No. 89/93; No. 139/94;
No. 154/96; No. 161/97; No. 147/95; No. 149/96; No. 155/96; No. 211/98; No.b223/98.
13 Cf. Communication No. 147/95 and 149/96 Sir Dawda K. Jawara against The Gambia paragraph 46.
14 Cf. Communication No. 140/94, 141/94 et 145/95 Constitutional Rights Project, Civil Liberties
Organization and Media Rights Agenda vs. Nigeria paragraph 54
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not dictated by the satisfaction of a general interest or a public
necessity or even the looting or the destruction of the property of
natural persons or legal entities;

e Putting in place legislation which makes it possible to avert, repress
and punish violations to life, but also « to take preventive measures of
a practical nature to protect the individual whose life is threatened by
the actions of another?> ».

78. Thus, the Complainants contend :

i.  That the above mentioned Articles had been violated by the State of Cameroon
since the latter had failed in its obligation to take adequate preventive measures
if not to avert or prevent the events in question, at least to reduce them to zero.
To support this reasoning, the Complainants emphasize that the Cameroonian
Authorities knew that the Bamenda events were going to take place and that
several personalities had spoken of threats coming from the Social Democratic
Front (SDF) against the security of people and property in the Province.

ii.  That the Prime Minister at the time, Mr. Achidi Achu had alluded to the said
threats
a. in the campaign speech he made on the6th October 199216 in Kumbo in

the North -West Province. The said threats had been later mentioned by
the Minister of Communication and Government Spokes -person in a press
briefing on the political situation of the country durin g which he had
spoken of the existence of a provisional arsenal of the SDF estimated at
300 pistols and 60 combat!” weapons. Furthermore, in the interview
granted to the national Daily the Cameroon Tribune, the Secretary
General of the ruling RDPC Party, had unveiled « the diabolical plan»
concocted at the beginning of the month of October by the Opposition to
take over power 8 Moreover, direct threats having been made against all
those who support the ruling party, several complaints received by the
Governor of the North West province brought by citizens wishing to
obtain Government protection testify to the fact that the territorial
Administrative Authorities had been in

iii.  That despite these early warning signs, the Government of Cameroon, in
neglecting
to take adequate measures to prevent the events of October 1992 from taking
place, thereby violated, even passively, the obligation of prevention contained
in Article 1 of the African Charter. The State of Cameroon has neither bought
the perpetrators of these atrocities to justice, nor paid compensation for the

15 Cf. CEDH, Affaire Kilic vs. Turkey, 28 March, 2000 paragraph 62

16 Cf Cameroon Tribune No. 5231 dated 7 October 1992, page 16

17 Cf. «The Minister Kontchou Kouamegni reacts to the SDF strategy of chaos » in Cameroun Tribune No.
5246 du 26 October 1992Page 4

18 Cf. Cameroun Tribune No. 5231 dated 7 October 1992 page 8.
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damages suffered by the victims whose right to an effective remedy has been
violated.

iv. ~ That in consequence, the Commission should request the Cameroonian
Authorities,
in conformity with its own jurisprudence 19, to pay compensation in view of the
|l ong delay by the Justice Administrat.i
conclusion, the Commission is being requested to reject the arguments of the
Cameroonian Government, to take note of the violation of Articles 1, 4, 7 and 14
of the African Charter; to request the Government of Cameroon to institute
proceedings against the perpetrators of the atrocities committed between the
23rd and 27th October 1992; to determine, onthe basis of the evidence presented,
the amount of compensation to be paid to the victims based on all the damages
suffered by the latter. The Complainants further request the Commission to ask
the State of Cameroon to amend the laws which are incompatible with the
provisions of the African Charter and to fix a deadline for the State of Cameroon
relative to the application of any decision that the Commission may take on this
matter.

THE ESSENCE OF THE ARGUMENTS OF THE RESPONDENT STATE IN
RELATION TO
THE VIOLATION OF ARTICLES 1, 2, 4, 7 & 14 OF THE AFRICAN CHARTER

79.The Respondent State for its part, argues that the violations being alluded to by the
Complainants are completely groundless since the State of Cameroon has not, in this
particular case, deprived any of the Complainants of the right to respect for his life
and physical integrity nor his right to property. The State of Cameroon took
measures to save the life and property of individuals during what can be called the
Bamenda events.

80.Furthermor e, the Respondent State intimates that this particular case happened in
the context of the years called democratic agitation during which Cameroon had
experienced a certain amount of agitation due to the return to a multiparty system
and to individual libe rties. That for this reason, from May 1990 to December 1992,
and due to the organization of two major elections, the legislative then the
presidential, public law and order had been disrupted throughout the country
thereby giving rise to a large loss of life, and important material damage.

81.According to the Respondent State, the specific case of Bamenda, which was of
major proportions took place between the 23 and 30" October 1992, and was
marked notably by the difficulty of the State to maintain law a nd order. The
Respondent State further contends that in the case of Bamenda, the
implementation of the mandate to protect people and property by using the
forces of law and order had been reinforced after the 23rd October 1992, date on
which the results of the presidential elections were proclaimed. Thus, about 548
men had been deployed in the region of Bamenda with motor vehicles and other

19 See Communication 211/98 Legal Resources Foundation vs. Zimbabwe.
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82.

vehicles for the maintenance of law and order and equipment adapted to deal
with the situation on the ground. However, although the post electoral
disturbances had taken place in other parts of the territory, these incidents had
been extraordinarily violent in Bamenda where they took the form of a
generalized insurrection and had been instigated by the militants of an
Opposition Party, the Social Democratic Front (SDF).

Moreover, the Respondent State contends that::

Following the destruction, a joint Gendarmerie -Police-Justice Commission had
been set up and given the responsibility for carrying out investigations on all
suspects who had been arrested. However, the individuals who were given
heavy charges and had been brought before the State security Court had later
been released on the persistent request of the human rights defender
organizations.

That it happened that the State of Cameroon, having steadfastly implemented
the legal, technical, human and material resources at its disposal to contain the
post electoral events of Bamenda in 1992, it was thus freed from theobligation

of diligence which was its responsibil ity. The extent of the events in question
having the character of force majeure was such that they could not be attributed
to the State of Cameroon.

That in view of the full compensation being demanded by the Complainants, it
should be recalled that the responsibility of the State of Cameroon could not be
established in either the unexpected happening of the Bamenda events, or in
their management. Consequently, it would be extremely difficult to pay
compensation since there is no law which authorizes this sort of payment
particularly where the State is not the perpetrator in any way.

That in relation to the enactment of a law allowing the payment of fair and
equitable

compensation to the victims of the human rights violations in Cameroon,
following the unexpected happening of the events in question, the following
institutions had been successively put in place:

e An organization for political dialogue at the national level called the
Tripartite and comprising the State, Civil Society and the Political Par ties.
This Tripartite had made possible the realization of the constitutional
amendments of 18th January 1996.

¢ A Committee then a National Human Rights and Liberties Commission;

e A National Elections Observatory and the strengthening of the National
Communications Council.

That taking all these matters into consideration and with all the proper
reservations,
the African Commission should declare the present Communication baseless.
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ANALYSIS OF THE COMMISSION WITH REGARD TO THE NATURE AND
SCOPE
OF THE OBLIGATION CONTAINED IN ARTICLE 1 OF THE AFRICAN
CHARTER.

83. It follows from the arguments of the facts and the law presented by the
Complainant Party and responded to by the Respondent Party, that the nature
and the scope of the obligation contained in Article 1 of the African Charter
constitute a matter of special importance in the present Communication. Thus,
according to the Complainant Party, Article 1 of the African Charter imposes an
obligation on the States Parties to take measures which can prodice concrete results.
Whereas it can be inferred from the arguments submitted by the Respondent Party
that the provisions of Article 1 of the African Charter impose an obligation of
diligence on the States Parties.

84. It is therefore up to the African Com mission to clarify the nature and scope of
thisArticle. It is evident that the legal aspect raised by the argument of the two
Parties present before the African Commission relates to the question whether
Article 1 of the African Charter imposes an obligati on of diligence or an obligation of
result vis-a-vis the States Parties to the said Charter. In other words, did the States
Parties to the African Charter make the commitment of taking measures which
should give certain results by virtue of Article 1?

85. In view of the importance of this question of law, and the importance which the
Complainant Party appears to give Article 1, the African Commission should, in the
present Communication, determine the legal nature of the obligation which the
afore-mentioned Article imposes on States Parties.

THE EXTENT OR THE SCOPE OF THE OBLIGATION CONTAINED IN
ARTICLE 1 OF THE CHARTER

86. Concerning the scope or the extent of the obligation imposed by Article 1 of
the African Charter, it is important to point out that it had been clarified sui
generis?o, (in a distinctive manner) and that
abundant enough in this area.

87.Thus, according to the Commi ssionds jurisp
the legally binding character generally attributed to international Treaties of this
nature. The responsibility of the State Party is established by virtue of Article 1 of
the Charter in case of the violation of any of the provisions of the Charter. Article
1places the States Parties underhe obligation of respecting, protecting, promoting
and implementing the rights.

88.The respect for the rights imposes on the State the negative obligation of doing
nothing to violate the said rights. The protection targets the positive obligation of

20 See Communications: No. 74/92 ; No. 137/94 ; No. 48/90 ; No. 50/91; No. 52/91; No. 89/93; No.
139/94; No. 154/96; No. 161/97; No. 147/95; No. 149/96; No. 155/96; No. 211/98; No.b223/98., in which
the African Commission has had to clarify the scope of Art icle 1 of the Charter
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the Stae to guarantee that private individuals do not violate these rights. In this
context, the Commission ruled that the negligence of a State to guarantee the
protection of the rights of the Charter having given rise to a violation of the said
rights constitu tes a violation of the rights of the Charter which would be attributable
to this State, even where it is established that the State itself or its officials are not
directly responsible for such violations but have been perpetrated by private 21
individuals.

89. According to the permanent jurisprudence of the Commission, Article 1 imposes
restrictions on the authority of the State Institutions in relation to the recognized
rights. This Article places on the State Parties the positive obligation of
preventing and punishing the violation by private individuals of the rights
prescribed by the Charter. Thus any illegal act carried out by an individual
against the rights guaranteed and not directly attributable to the State can
constitute, as had been indicated earlier, a cause of international responsibility of
the State, not because it has itself committed the act in question, but because it
has failed to exercise the conscientiousness required to prevent it from
happening and for not having been able to take the appropriate measures to pay
compensation for the prejudice suffered by the victims 22,

90.In this context of prevention, the State should carry out investigations so as to detect

the various risks of violence and take the necessary preventive measures. The
problem here does not concern so much the acts violating the rights but rather of
knowing whether the State took the tangible measures to prevent the imminent risks
of perpetration of the said acts. It is not a question of inculpating the State for its lack
of conscientiousness regarding any act perpetrated in relation to the guaranteed
rights but of knowing whether the State, considering the imminent risks of serious
violations, used due diligence that was required. Under the terms of comparative
law, it is th e position that was taken by the InterAmerican Human Rights Court in
the Vélasquez Rodriguez casein the following terms:

91.0an il l egal act which violates human right
imputable to a state (for example because it is theact of a private person or
because the person responsible has not been identified) can lead to the
international responsibility of State, not because of the act itself, but because of
the absence of due diligence to prevent the violation or to respond to it as
required by the convention. 6

92. In the caseZimbabwe Human Rights Forum vrs. Zimbabwe , the Commission

had indicated and ruled that the doctrine of due diligenceshould be applied on a
case

by case basis.

21 Communication 74/92, National Human Rights and Liberties Commission vs.Chad; Communication
155/96, Social and Economic Rights Action Centre and the Centre for Economic and Social Rights vs.
Nigeria.

22 Communication 245/2002, Zimb abwe Human Rights NGO Forum vs. Zimbabwe, parag. 143.
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ON THE NATURE OF THE OBLIGATION CONTAINED IN ARTICLE 1 OF THE
CHARTER

93.The scope of the Stateds gener al obligati ol
Charter having been clarified, it is therefore necessary to determine the nature
of this obligation. Is it an obligation of diligence or an obligation of result?

94.  Though by their origin, the obligation of diligence and the obligation of result
emanate from the domestic law systems, particularly from continental civil law,
this term has also been frequently used in international law since the 20h
century 23,

95. The obligation of diligence consists, for a Party to a Contract, in placing at the
disposal of the other Party all the available resources without however
guaranteeing

the result that the said resources would produce. Thus, in the context of this
obligation, the debtor undertakes to deploy all efforts to provide the creditor
with a given requirement, but without being able to guarantee it. It is the case of
the Doctor who undertakes to provide all the necessary care to his patient
without however being able to guarantee the recovery of the said patient.

96. The assertion of such a responsibility has the effect of compelling the Party on
whom reposes the obligation of diligence to pay compensation for the damages
it
may have caused in the execution of this obligation. This compensation takes the
form of a conviction for the payment of damages with interest, that is to say an
obligation to pay a sum of money. It is in this context that the notion of
obligations
arises, to which the Respondent State alludes in talking about its resources on
the
one hand and its corollary, the obligations of result, on the other.

97.0n the contrary, the obligation of result pre -supposes the commitment of the
debtor to obtain a specific result. Thus, in the context of this obligation, the
transporter of a traveller undertakes to carry the passenger from point A to
point B safe and sound.

98. Pertaining to evidence, the evidence of a fault is only required from the

Complainant in the case of obligations of diligence since the Complainant has to
prove that the debtor has not deployed all the required efforts to obtain the

success of the undertaking. On the other hand, the creditor of an obligation of
result is exempted from providing such evidence. | n effect, all he has to do is to
establish that the promised result has not been obtained; the debtor can only
obtain release from his responsibility by establishing that the non -execution is
due to circumstances beyond his control which cannot be attribut ed to him but to
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force majeure. The force majeure represents a foreign event which is both
unforeseeable and uncontrollable which is at the root of an injury 23,

9. Generally, in international law, the notion of obligation of diligence and that of
result emanate from the interpretation of Articles 20 and 21 of the draft articles of
the International Law Commission (ILC) pertaining to the responsibilities of States.
It must be noted that the comments from these two articles were adopted by the ILC
which caused the latter to make a distinction between the violation of international
obligations referred to as Obehaviourdé or
ot herwise catled 0 resulto

100. Under Article 20 of the dr af tlatiohrof anc | es
international obligation requiring the adoption of a predetermined specific
behaviour when the behaviour of the said State is at variance with the behaviour
specified under that obligationo.

101. In respect of Article 21 of the draft ILC Articlesw hi ch i s entitl ed o0V
international obligation requiring the attainment of a specific result, the provision
stipulates that:

0l) A State is in violation of an obliga
result

if by the behaviour exhi bited, the State does not ensure the realisation of the
expected result required from it under the terms of that obligation.

2) If the behaviour of the State has created a situation that does not conform to

the result required from it by the internationa | obligation, but that it emerges

from the obligation that this result or an equivalent result can all the same be

achieved by the subsequent behaviour of the State, then a violation of the
obligation occurs only when the State also fails by its subsequert behaviour to
achieve the result expected from her by t

102. Thus, if the obligation of diligence requires that the State adopts specific
behaviours or actions to attain specific results, then under obligation of result, the
State enjoys the feedom of choice and action to achieve the result required by that
obligationo

103. Consequently, in the case Coloza vs ltaly case, the European Court of Human
Rights declared and rendered judgement thai
very wide disc retion in terms of the calculation of the choices and means to ensure

23 The distinction between these two types of obligations in international law has for the first time been

established in explicit terms by D. Donatti whohas made it a general principle ( D. Donati | Tr attati
internazionali nel diritto costituzionale, Turin, Unione tipografico -editrice torinese, 1906, vol. | . p.
343 et suivant) . It had already implicitly been done by H. Triepel where he highlighted the difference

between domestic law immediately app licable and domestic law that is internationally pertinent (H.

Triepel, Volkerrecht und Landesrecht, Leipzig Hirschfeld, 1899, p. 299) [édition francaise : Droit
international et droit interne, tr. Par R. Brunet, Paris, Pedone, 1920, p. 297]

24Aubert Jean-luc, Introduction to the Law and Fundamental Themes of Civil Law , Paris, Armand Colin,
1995 N°244pP.252

25 Yearbook of the International Law Commission, 1977, Vol ll, Part 2, page 12 onwards

26 Request No. 9024/80, CEDH, (1985) Série A, vol. 89
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that their legal systems are in keeping with the provisions of Article 6 paragraph 1

(Art 6-1) in this field. The task of the Court is not to indicate to the States these
means, but to determine if the result required by the Convention had been

achievedod

104. Similarly, in the De Cubber vs Belgium 27, the European Court of Human Rights
observed that its task was to determine if the contracting States achieved the result
required by the European Convention and that its task was not to point out
specifically the means used to arrive at that result.

105. Moreover, in the judgement pronounced on January 19, 2009 in the case relating
to the request for interpretation of the judgement of March 31, 2004, in the Avena
case and other Mexican citizens (Mexico vs the United States of America, the
International Court of Justice which had been seized by Mexico for the
interpretation of paragraph 153 of the aforementioned judgement as imposing on
the United St at es of America an obligation of re
the obligation enunciated in this paragraph is an obligation of result which should
manifestly be enforced unconditionally 28¢ ¢

106. Thus, the question that arises generally is to appreciate, on the one hand, the
ultimate purpose or objective of the rights prescribed by the African Charter on
Human and Peopleds Rights and on the other
prescribed in Article 1 of the Charter seeks to attain a purpose, an objective or to
achieve a result through the provisions contained therein.

107. In the view of the Commission, the distinction between the obligation of
diligence and that of result should not make one lose sight of the fact that , all
obligations contained in a Treaty, Convention or a Charter seek to attain an
objective, a purpose or a result. The Governments of the States Parties are linked to
the people living on their territory by a social contract consisting of ensuring the
security and guaranteeing the fundamental rights, including the right to life and
respect for the physical and material integrity of the citizens. Where the rights,
responsibilities and freedoms recognized by the States Parties to the Charter can
hardly pose major problems, since these regulations are outlined in the Articles 2 to
29 of the Charter and their recognition emanates from the will of the States
themselves to ratify the Charter, nonetheless this recognition ensues from the
commitment made by these States to take tangble measures capable of
implementing the provisions prescribed by the Charter.

108. It is also important to clarify that the signature, acceptance and ratification by
the States of the provisions contained in the Charter, the preparation or the adoption
of legal human rights instruments only constitute, in themselves, the beginning
of the indispensable exercise of promotion, protection and the reparation of
human and peopl esd rights. The practic
instruments through the State Institutions endowed with creditor, material and
human resources, is also of considerable importance. It is not enough to make
do with taking measures, these measures should also be accompanied with
institutions that produce tangible results. Furthermor e, the Periodic Report
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imposed on the States Parties in the context of Article 62 of the African Charter
is part of the procedure placed at the disposal of the African Commission to
verify the results obtained by the States regarding their commitment as
outlined in Article 1 of the said Charter.

1009. Where it is true that the laws guaranteeing the rights and freedoms, those
criminalizing the given facts and providing for penalties against the perpetrators
of the said facts, as well as the State institutions which implement these
instruments use the resources at the disposal of the citizens, it is also true that the
decisions of the Courts and Tribunals made in relation to the violations of these
rights and the results of the execution of the said decisions, contibute to
restoring the rights of the victims.

110. It follows from the above that Article 1 of the African Charter imposes on the
States Parties the obligation of using the necessary diligence to implement the
provisions prescribed by the Charter since the said diligence has to evolve in
relation to the time, space and circumstances, and has to be followed by practical
action on the ground in order to produce concrete results. Thus, in its decision on
Communication 74/92, the Commission said that the Governments have the
responsibility of protecting their citizens not only through appropriate legislation
and its effective enforcement but also by protecting them against injurious acts
which can be perpetrated by third parties.

111. I n f act , i n t hew, it @ amoblipasios bf ORESWAT that Article 1 of
the African Charter imposes on the States Parties. In effect, each State has the
obligation of guaranteeing the protection of the human rights written in the Charter
by adopting not only the means thatthe Charter itself prescri
the necessary legislative measures for this purpose but in addition measures of their
choice that the Charter called for by Article 1 and it therefore defined as one of
result.

112. In accordance with its traditional commitment to protect the rights
guaranteed by the Charter, the State Party is obliged to ensure the effective
protection of human rights through out its territory. If this obligation were that
of an obligation of diligence the guaranteeing of hum an rights would be the
object of legal insecurity liable to release the State Parties to the human rights
protection instruments from any responsibility of effective protection. It is in
taking into account the compelling nature of the protection of human rights that
the human rights instruments set up control institutions to ensure that the
obligations ensuing from these instruments are effectively implemented.

ANALYSIS OF THE COMMISSION WITH REGARD TO
THE APPLICATION OF THE CASE IN POINT

113. The legal nature of the obligations outlined in the provisions of Article 1 of the
Charter having been clarified, the specific question raised with regard to its
application to the case in point is that of knowing whether the State of Cameroon
was held by an obligation of diligence or an obligation of result and whether the
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circumstance of force majeure cited by the Respondent State is fulfilled in order to
release the said State from its obligation.

114. The Complainant contends that the State of Cameroon is bound by anobligation
of result and consequently is compelled to pay compensation for the injuries
suffered by the victims of the 1992 post-electoral events. The State of Cameroon on
her part maintains that it was bound by an obligation of diligence as the 1992 events
were of an insurrectional character. They are akin to a situation of force majeure
which the means employed by the Government could not curtail. Consequently, the
State of Cameroon avers that it is free from any liability.

115. Pertaining to the case in paint, considering the definition of the legal nature
indicated above, the Commission is of the view that the obligations which ensue
from Article 1 impose on the State of Cameroon the need to implement all the
measures required to produce the result of protecting the individuals living on its
territory. The use of the legal, technical, human and material resources that the State
of Cameroon claims to have did not produce the expected result, namely that of
guaranteeing the protection of human rights. For the post electoral events which
gave rise to serious violations against the lives and property of the citizens would
not have taken place if the State which, through its investigations knew or should
have known about the planning of the said events, had taken the necessary
measures to prevent their happening.

116. The events in question having taken place the day after the announcement of the
results of the presidential elections, the Authorities only acted four days after the
exploding of the hostilities, which promoted the magnitude of the violence and the
serious violations of human rights and destruction of property. It has been
established that, under the circumstances, the Respondent State has failed in its
obligation to protect, considering its lack of dili gence and allowed the destruction of
lives and property. Furthermore, by invoking the circumstances of force majeure to
free itself from its responsibility, the State of Cameroon has implicitly shown that it
had been held by an obligation of result in this particular case.

117. In principle, the circumstance of force majeure which assumes the
characters of unpredictability, irresistibility and imputability can be invoked if the
conditions had been fulfilled at the time of the events. In this case, the said
characters of unpredictability, irresistibility and imputability required by a situation
of force majeure and which the Respondent Party is invoking cannot be applicable
for, according to the Respondent State itself, disturbances of public law and order
existed in the country since May 1990 and specifically during the holding of the
elections, and that moreover, the threats*4 of the 11, 18, 19 and 2® October 1992
from the SDF, the Opposition Party and qualified by the Respondent State as «an
atmosphere of pol i ti cal i nti mi dati on » sufficiemtlp unt er
prove the existence of early warning signs of the events in question and
consequently the predictability of the events.

24 Cf. Cameroun Tribune No. 5231 of 7 October 1992 p. 8 and 16, Cameroun Tribune No. 5246 of 26
October 1992 p.4
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118. What is more, the Respondent State had manifested its control of he
territory and therefore its ability to stand up to the perpetrators of the post
electoral events, by instituting a state of siege a few days after the events in
guestion; had this state of siege been instituted earlier, the events in
guestion would hav e at least been reduced in scope if not entirely quelled.

119. The obligations prescribed by the African Charter in its Article 1 impose on the
States Parties (the State of Cameroon included) the need to put in place all
measures liable to produce the resuk of preventing all violations of the African
Charter over their entire territory. These are not only violations which could
emanate from the State machinery itself or those from non State actors. The
implementation of the legal , technical, human and material means alluded to by
the State of Cameroon should have, in principle, produced the result of
preventing the events in question since the said events were foreseeable; the said
means should at least, have served to bring the perpetrators to justice, have
them judged and sentenced in accordance with the law and restore the rights of
the victims or their dependents after the said events had taken place. This is an a
posteriori result which should have produced results considering the means
chosenby the State of Cameroon itself

120. Each State Party to the African Charter is responsible for the security of the
people and property living everywhere on its territory. Having a character of erga
omnes?s, such an obligation constitutes part of those which cover a particular
interest for all the States Parties to the African Charter and for the entire
international Community
since it is recognized in both domestic and international law. Therefore, as
underscored by the Respondent State, if it cannot be drectly responsible for the
events, the State of Cameroon cannot also extricate itself from its responsibility
for the actions of others which are a result of its failure to conform to the
provisions prescribed by Article 1 of the African Charter and theref ore of its
obligation of RESULT.

121. Consequently, in having failed to prevent the 1992 post electoral
violence even though there were early warning signs (evidently) of the events in
question and not having obtained the intended results mentioned above, the
State of Cameroon has failed in its obligation of Result imposed on it by Article 1
of the African Charter, and that in consequence the Respondent State is hardly in
a position to invoke the circumstances of force majeure. It therefore follows that
the victims and their dependents should have their rights restored in full.

ANALYSIS OF THE COMMISSION WITH REGARD TO
THE V IOLATION OF ARTICLES 2, 4, 7 AND 14 OF THE AFRICAN CHARTER

122. By invoking the violation of Articles 2 and 7 of the Charter, the Complaina nts
wish to contest the freezing of the petition by the victims pertaining to responsibility

25 Cf. Barcelona Traction Judgement, CIJ, 5 Feb. 1970
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of the issue which has been pending before the Administrative Chamber of the
Supreme Court since 1998, in order to obtain full compensation of the corporal and
material damages suffered. For the Complainants this procedure constitutes a
violation of the right to an effective remedy.
123. Article 2 stipulates that:
« Every individual has the right to enjoy the rights and freedoms recognized and
guaranteed under the present Charter without distinction of any kind, such as
race, ethnic group, colour, sex, language, religion, political or any other opinion,
national or social origin, fortune, birth or other status ».

124. It appears that complainants drew the infringement of th e enjoyment of their
rights and freedoms hence the violation of article 2 of the Charter, from the fact that
the respondent State failed to take adequate measures to prevent the violence which
led to the physical harm and material damage suffered by the vi ctims.

125. The African Commission is of the view that there is no doubt in the present case
that the victims of the post elections violence suffered from damage which infringed
the enjoyment of their rights. Respondent State did not debate the fact of harm
being caused to the victims, but rather argued that the post election events are act of
God and therefore it is beyond the capability of the State of Cameroun which should
not be held liable

126. The African Commission is therefore in the position to hold that the provisions
of article 2 of the African Charter have been violated because the victims were
enjoying their rights and freedoms when they were attacked. Such attacks which
infringed their rights and freedoms were made possible because the State of
Cameroun failed to fulfill its obligation to protect which incumbent upon the State.

127. Article 7 stipulates:
« Every individual shall have the right to have his cause heard. This right
comprises:
[é] (d) the right to be t mimpata@outtdri n a r e
Tribunal »

128. The term «remedy » refers to «any procedure by means of which one
submits a constitutive act of an alleged violation of the [Charter] to an institution
qualified in this respect, for the purpose of obtaining, as the case may be, a cessation
of the act, its annulment, its amendment or compensation »26, Is effective the remedy
which not only exists de facto, but also is accessible to the party concerned and is
appropriate. The petition should be appropriate so as to allow t he denunciation of
the alleged violations and the payment of appropriate compensation.

129. However, the effectiveness of the remedy is not linked to the expected
outcomes. Nonetheless, the effects in question should be of a nature to remedy the

26 Pettiti Louis -Edmond, Decaux Emmanuel and Imbert Pierre-Henri, the European Human Rights
Convention, commentary Article by Article, Paris,Economica,1999 P.46468
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alleged violation, otherwise the effective character of the remedy disappears.
Finally, there is need to specify that the right to effective remedy sanctions an
obligation of diligence, for what is guaranteed is the existence of an appropriate
remedy and not its favo urable result, but an unfavourable jurisprudence renders the
remedy useless.

130. Considering all of the foregoing, the Commission is of the view that the
Complainants did not benefit from the right to an effective remedy, for if it was
established that the remedy was available and assessable, it should be noted that it
had not been appropriate since the fact that it was frozen made it impossible for the
Court to make a ruling. The petition remained pending for more than 5 years before
the Complainants decided to seize the African Commission in 2003.

131. With regard to Articles 4 and 14, the Complainants highlight the violations to
the physical integrity and to the material damages suffered by the victims.

132. Under the terms of Article 4,
«Human beings are inviolable. Every human being shall be entitled to respect
for his life and the integrity of his person. No one may be arbitrarily deprived of
this right ».

133. Articl e 14 pTheoright tal peoperty shhlldbd guaanteed. It may only be
encroached upon in the interest of public need or in the general interest of the community and in
accordance with the provisions of appropriate

134. In the light of their arguments, it would appear that the Parties seem to agree on
the effectiveness of the violations to the lives of the victims and the considerable
material damages which resulted from the violence of the post-electoral events. The
Government has shown this agreement by setting up a Rescue Committee for the
Victims, in conformity with the Law of 2 6 June 1964 which authorizes the State to
provide « assistance within the limits of the amounts provided for this purpose or constant
assistance in any other formm The said Committee had evaluated the amount of
damages dinterest at five billion, eight hu ndred and eight million, three hundred
and ten thousand, and eight hundred and eighty francs CFA (5 808 310 88D From
all appearances, the victims had not been entirely unprejudiced.

135. The Respondent State observed in its arguments that it was not at all a
compensation on its part but a show of solidarity, because it is not directly
responsible for the prejudices suffered by the victims, and that it was an act by
private individuals that the victims could bring to justice so as to have satisfaction
with r espect to their grievances.

136. The Commission is of the view that the responsibility of the Government has
been established. It therefore follows that the Government should pay compensation
for the prejudices suffered. Despite the fact that the Government is denying it, it
understood that it could not remain insensitive to its obligation to pay fair
compensation to the victims, for this reason it set up a Committee to assess the
damages suffered by the Complainants.
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DECISION OF THE COMMISSION
137. Based on the foregoing reasons, the African Commission Decides that:

I. The provisions of Article 1 of the African Charter impose on States Parties
an obligation of Result;

ii. The State of Cameroon failed in its general obligation as set forth and sanctioned

under Ar ticle 1 of the African Charter and consequently the State of Cameroon has
an obligation of RESULT;

iii. Due to its obvious lack of diligence, the State of Cameroon is held
responsible for the violation of Articles 2, 4, and 14 of the African Charter; and
therefore, the State of Cameroon is responsible for the acts of violence which took
place on its territory which gave rise to human rights violations, whether these acts

had been committed by the State of Cameroon itself or by people other20; than the
State;

iv. The State of Cameroon had moreover violated the provisions of Article 7 of the
same Charter;

138. Recommends to the State of Cameroon to:

i. Take all the necessary measures for guaranteeing the effective protection of

human rights at all times, and everywher e both in times of peace and in times of
war;

ii. Pursue its commitment to give fair and equitable compensation to the victims and

without delay, to pay fair and equitable compensation for the prejudices suffered
by the victims or their beneficiaries;

iii. That the amount of compensation for the damages and interest be fixed in
accordance with applicable laws;

Done in Banjul, The Gambia at the 46 th Ordinary Session of the African

Commi ssion on Human and Pe od2bNogehbeRRZ0OMP.ht s F

20 The jurisprudence of the Commission is constant regarding the responsibility of States towards others,
see the National Commission on Human Rights and Freedoms vs. Chad; Com. 155/96.

27" Activity Report of the ACHPR 83



Annex 4

Communication 235/2000- Dr. Curtis Francis Doebbler v Sudan
Summary of Alleged Facts:

1. The Complainant represents 14,000 Ethiopian refugees who fled Ethiopia prior to
1991 during the Mengistu regime and lived in Sudan and were a subject of forced
repatriation pursuant to a decision adopted by the Respondent State and the
United Nations High Commission for Refugees (UNHCR) in September 1999.
The Complainant states that during the 1980s and early 1990s an estimated
80,000 Ethiopians entered Sudanfleeing from persecution and from events
disturbing public order in Ethiopia.

2. The Complainant alleges that the current Government in Ethiopia was formed by
of ficials of the Tigrayan Peopleds Libere
with the the Ethi opi an Peopl eds Revolutionary Par
against the Mengistu regime. The supporters of the EPRP are allegedly the main
target of repression by the Ethiopian government throughout the country.

3. The Complainant alleges that all Ethiopian refugees in Sudan were previously
granted asylum by the Government of Sudan in accordance with its international
obligations. The United Nations High Commission for Refugees, the agency
responsible for the protection of refugees worldwide, also honour ed this
recognition until September 1999.

4. The Complainant alleges that in September 1999, the Government of Sudan
signed an agreement with the UNHCR to invoke the Cessation Clauses (Article
1(C) (5)) of the 1951 UN Convention Relating to the Status of Réugees) with
effect from 1 March 2000.

5. The Complainant alleges that by this agreement, Ethiopian refugees in Sudan
would lose their right to work or receive any social assistance as a way of
coercing them into forced repatriation back to Ethiopia.

6. The Complainant states that in February 2000, a notice was posted on the door of
the UNHCR compound in Khartoum, Sudan, entitted oIl nf or mat i o
Announcement to the Ethiopian Refugees in

The Government of Sudan represented by the Casionigor Refugees (COR) and the
United Nations High Commissioner for Refugees (UNHCR) would like to inform all
Ethiopian Refugees in Sudan of the following:

All Ethiopian Refugees outside Ethiopia afteMarch 2000will lose their legal refugee

status. This means all the legal rights granted by international, regional and local
regulations which guarantee refugees status or condition as stipulated in the 1951
Geneva convention generally governing that
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legal statis in respect of resolving individual cases and the right to appear before the
courts et cé, t he right t o acquire empl oy m
comprehensive guidance and supply of shelter, health and treatment, education, food,

social securitye t candéin conclusion, the various administrative assistance, and

permits like travel permits, employment permits, driving licences, identity cards,
residence and travel documents for travell i
will ceasetoegit f ort hwit h. &

In light of this new situation, any¥thiopian refugegho decides to remain in the Sudan
after1 March 2000will bear full responsibility of theonsequenceghich may follow as
the result of the forfeiture of his entitlements which heduts enjoy as a refugee before
March 2000 é

To avoid unnecessary problems, which will occur as a result of your illegal stay in the
Sudan after 1 March 2000, we request you to seriously consider the circumstances which
will assist you in taking a respnable decision to guarantee your safety and that of the
future of your family.

7. The Complainant states that although the Government had only agreed to
withdraw refugee status, dozens of refugees reported that the UNHCR informed
them that they would be de ported after 1 March 2000 and that any benefits that
they were receiving would cease. Furthermore, some of the refugees were
arrested, beaten, and further mistreated as a consequence of their protests
against their involuntary repatriation.

8. The Complainant states that the Respondent State,the UNHCR and the
Government of Ethiopia entered into an agreement to forcibly repatriate them.
This action consisted of several steps, including all of the following: the
withholding of social welfare benefits such a me dical attention, food, clothing,
and housing entitlements; and the implementation of an unfair screening
procedure.

9. The Complainant states that some of the refugees who protestedthe removal of
their refugee status were sometimes arrested and deported or threatened with
arrest and deportation, forcing many of them to flee to neighbouring countries.

10.The Complainant further alleges that at the time, Ethiopia was involved in a full -
scale international armed conflict with its neighbour Eritrea.

11.The Complainant states that the UNHCR and the Respondent State agreed bt
laterally to establish a screening procedure. The Complainant alleges that this
procedure did not provide the basic minimum standards of due process. For
example, the refugees were not allowed to be legally represented; the
Government of Sudan and/or the UNHCR recruited unqualified persons to do
the screening. The screening did not take into account the 1969 African Refugee
Convention or the African Charter in their evaluation of individual ca ses; the
screenings did not start until months after the threat of forcible refoulementad
been made, and implemented in large parts. Interpreters were recruited from the
Ethiopian Embassy in Khartoum fi the embassy of the State from which they
harboured or had a recognized, well-founded fear of persecution.
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12.The Complainant states that some of the refugees had lived and settled in Sudan
for up to thirty years; that many of t hen
Revolutionary Democratic Front (EPRDF)and t he Ti grayan Peopl
Front (TPLF), ruling the country since 1991. The Complainant states that many
refugees feared that they would be sent to the Ethiopia/Eritrea warfront, due to
the war which was ongoing during the whole of 2000 or that th ey would be
mistreated or even killed by the Ethiopian Government.

13.The Complainant states that some of the refugees, such as Mr. Luel Kassa, who
was forced to return in early 2001, were arrested upon return; and others fled
Ethiopia again to Sudan or a third country as soon as they were able to.

14.The Complainant states further that many of the estimated 14,000 Ethiopian
refugees who are still living in Sudan do not wish to return to Ethiopia because
they have a well-founded fear of persecution or because they are fleeing the war
and famine in Ethiopia.

15.The Complainant states that in March 2001, more than 1,700 Ethiopian refugees
in Port Sudan and Khartoum staged a hunger strike to protest their return. Their
main complaint: the unfair process for determin ing their status.

16.Since March 2001, theComplainant has contacted the Government of Sudan and
the UNHCR in an effort to resolve this matter, but without success.

17.The Complainant states that athough some refugees were allowed to stay in
Sudan, others remained without the consent of the Government of Sudan and
feared the prospect of immediate deportation without due process of law. The
Complainant further alleges that many of these refugees live in inhuman
conditions after being denied the basic necessites of life.

Complaint
18.The Complainant alleges violations of Articles 4, 5, 6, 12(3), (4) and (5) of the
African Charter on Human and Peoplesd Rig

Procedure
19.The Complaint was received at the Secretariat of the African Commission on 22
February 2000.

20.At the 27th Ordinary Session held from 27th April to 11th May 2000 in Algiers,
Algeria, the African Commission decided to be seized of the Communication and
requested the parties to address it on the exhaustion of domestic remedies.

21.The above decision was communicated to the parties on 30 June 2000.

22.At its 28th Ordinary Session held from 23 October to 6 November 2000 in
Cotonou, Benin, the African Commission decided to defer consideration of this
Communication to the 29th Ordinary Session.
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23.0n 13 Mar c h 2001, the Secretariat recei v
Admissibility.

24. At the 29th Ordinary Session held from 23 April to 7 May 2001 in Tripoli, Libya,
the Respondent State informed the African Commission that they were not
aware of Communications 235/00 and 236/00 o submitted by Dr. Curtis
Doebbler against Sudan. During the Session, the Secretariat provided the
Respondent State with copies of the said communications. The African
Commission decided to defer consideration of these Communications to the next
session.

25.0n 19 June 2001, the Secretariat of the African Commission informed the parties
of the decision of the African Commission and requested the Respondent State to
forward its written submissions within two (2) months fro m the date of
notification of this decision.

26.0n 14 August 2001, a reminder was sent to the Respondent State to forward its
submissions within the prescribed time to enable the Secretariat to process the
Communication.

27.During the 30th Ordinary Session held from 13 to 27 October 2001 in Banjul, The
Gambia, the Secretariat of the African Commission received the Respondent
Stateds written submissions in Arabic on
on Admissibility.

28.During the same Session, the African Canmission heard the oral submissions of
the parties with respect to the Communication. The African Commission noted
that the Respondent State had not responded to the issues raised by the
Complainant. The African Commission therefore decided to defer the
Communication to the 31st Session, pending receipt of detailed written
submissions from the Respondent State.

29.0n 15 November 2001, the Secretariat informed the parties of the decision and
requested the Respondent State to forward its written submissions on the issues
raised by the Complainant within two (2) months from the date of notification of
this decision.

30.0n 7 March 2002, a reminder was sent to the Respondent State to forward its
submissions within the prescribed time.

31.At its 31st Ordinary Session held from 2 to 16 May 2002, in Pretoria, South
Africa, upon the request of the Complainant, the African Commission decided to
suspend consideration of this Communication in order to allow the parties to
pursue an amicable settlement.

32.0n 29 May 2002, the parties were informed of the decision of the African
Commission.
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33.0n 17 August 2002, the Complainant informed the Secretariat that he had
written to the Respondent State with a view to negotiating an amicable
settlement. However, he had not received any response from the Government of
Sudan.

34.0n 16 January 2003, the Secretariat received a request from the Complainant for
a hearing on Admissibility. The Secretariat acknowledged receipt of this
correspondence on 27 January 2003.

35.The Secretariat informed both parties that the Admissibility of the
Communication would be considered at the 33rd Ordinary Session.

36.At its 33rd Ordinary Session held from 15 to 29 May 2003 in Niamey, Niger, the
African Commission deferred its decision on Admissibility to allow the p arties
more time to send their written submissions on Admissibility.

37.0n 18 June 2003, the Secretariat of the African Commission informed both parties
of the above-mentioned decision and requested them to forward their written
submissions on Admissibility within three (3) months from the date of
notification of this decision.

38.0n 18 September 2003, the Secretariat reminded the parties to provide the
African Commission with their submissions on Admissibility.

39.By letter dated 19 September 2003, the Complaiant forwarded a brief on
Admissibility concerning the exhaustion of domestic remedies.

40.By a Note Verbale dated 30 September 2003, the Respondent State was informed
that the Communication would be considered at the 34t Ordinary Session. The
arguments of the Complainant were attached to the Note Verbale.

41.During its 34t Ordinary Session held in Banjul from 6 to 20 November 2003, the
African Commi ssi on considered t he
Admissibility and declared the Communication inadmissible for non-exhaustion
of domestic remedies.

42.0n 4 December 2003, the Secretariat of the African Commission transmitted the
decision to the parties.

43.0n 10 February 2004, the Complainant requested the African Commission to
reconsider its decision on Admissibi lity and requested an oral hearing at the next
Ordinary Session.

44.During the 35" Ordinary Session, the Commission considered the request to
reconsider its decision on Admissibility, and deferred it to the 36 th Ordinary
Session. The Commission requested tle Secretariat to inform both parties of the
decision and deferred consideration of the matter to the 37t Ordinary Session.
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The same decision was communicated to the parties. The Secretariat requested

them to submit additional arguments on Admissibility. A  copy of the

Compl ainantds brief was forwarded to the
requested to forward its response.

45.0n 25 October 2005, the African Commission informed the Complainant of its
decision to grant him an opportunity to argue for the re -opening of the
Communication at its 36th Session.

46. At the 36t Ordinary Session, the African Commission, upon consideration of the
argument s put forward by the Compl ai nan
Exhaustion of Domesti c Re nrats deeisson adopteed c i d e «
during the 34t Ordinary session, at its 37 session.

47.0n 14 March 2005 the parties were informed about the decision of the African
Commi ssion and a <copy of the Compl ai nan
Respondent State, which was duly requested to forward its response.

48.During the 37t Ordinary Session held from 27 April to 11 May 2005 in Banjul,
The Gambia, the African Commission decided to defer reconsideration of the
Admissibility to the next Session.

49.0n 28 June 2005, both theComplainant and the Respondent State were informed
of the decision. The Respondent State was also reminded to forward its written
submissions on admissibility within two (2) months from the date of notification
of this decision.

50.At the 38t Ordinary Session held in Banjul, The Gambia, from 21st November to
5 December 2005, the Respondent State submitted written arguments on
Admissibility. The African Commission deferred reconsideration of the
Admissibility of the Communication to its 39 t Ordinary Session.

51.0n 16 December 2005, the Secretariat informed the parties of the decision. A
copy of the Respondent Stateds arguments

52.0n 8 March 2006, the Secretariat received from the Respondent State a copy of
the minutes of an August 2000 meeting between the Government of Sudan, the
Government of Ethiopia and the UNHCR. A copy of the latter documents was
transmitted to the Complainant.

53.0n 23 March 2006, the Secretariat recei ve
submissions of 3 Decenber 2005. The document was duly transmitted to the
Respondent State.

54. At the 39 Ordinary Session held in Banjul, the Gambia from 9 to 23 May 2006, the

African Commission reconsidered its decision on Admissibility and declared that
the Communication was Ad missible.
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55.By a Note Verbale of 14 July 2006, to the Secretariat informed both parties of the
aforementioned decision and requested them to submit their arguments on the
Merits within two (2) months.

56.0n 18 September 2006, the Secretariat received a leit from the Complainant,
requesting that the deadline for submission of arguments on the Merits be
extended by 6 (6) months, as the Complainant had been unable to contact the
Secretariat.

57.0n 16 October 2006, the Secretariat acknowledged receipt of the liger from the
Complainant, and reminded both parties to submit their arguments on the
Merits by the end of October 2006.

58.0n 11 April 2007, the Secretariat received the arguments on Merits from the
Complainant.

59.0n 25 April 2007, the African Commission acknowledged receipt of the
Compl ainantds submissions and reminded t
arguments on the Merits by 10 May 2007.

60.0n 20 June 2007, the Secretariat sent a Note Verbale to the Respondent State
reminding the Respondent State that the African Commission intended to
consider the Communication on the Merits during the 42rd Ordinary Session and
requested it to forward its arguments on the Merits by the end of July 2007.

61.0n 6 June 2007the Secretariat informed the Complainant that the Respondent
State had yet to submit its arguments on the Merits.

62.By a Note Verbale of 30 October 2007, the Respondent State was reminded to
submit its argumemts on the Merits before the commencement of the 42nd
Ordinary Session in Congo, Brazzaville.

63.0n 3 November 2007, the Secretariat of the African Commission informed the
Respondent State that it had not yet received its submission on the Merits.

64.0n 23 November 2007, during the 42d Ordinary Session, the Respondent State
submitted its arguments on the Merits. The arguments were in Arabic. During
the 42d session the African Commission deferred consideration of the
Communication on the Merits in order to allow for translation of the Respondent
Stateds submissions.

65.0n 27 December 2007, the Secretariahformed the parties of its decision to defer
the Communication. It acknowl edged recei
Merits, and also forwarded it to the Complainant.

66.At the 43 Ordinary Session, which took place from 7 to 22 May 2008 in
Ezulwini, Swaziland, the African Commission deferred the Communication to
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the 44h Ordinary Session, to give the Secretariat enough time to prepare the draft
decision on the Merits.

67.0n 2 June 20008, the parties were informed of the decision of the African
Commission.

68.During the 44t session held in Abuja, Federal Republic of Nigeria, the African
Commission considered the Communication and decided to defer it to the 45t
session in order to finalise its decision on the Merits.

69.By letter and Note Verbale of 23 January 2009, both the Respondent State and the
Complainant were informed of the decision of the Commission.

Law: Admissibility

70.The African Commission recalls that it declared the Communication
inadmissible during the 34t Ordinary Session of the Commission. The
Complainant filed a request for the reopening of the case during the 35t
Ordinary Session. This request was considered during the 36" Ordinary Session.

71.When declaring the Communication inadmissible, the African Commission

stated the following :
Although the parties have not provided the African Commission in writing with

further written submissions on the issue of local remedies, the African Commission is in
a position to rule on the Admissibility of this Communication by making referertbe to
written submissions of the Complainant (received on 13 March 2001) and those of the
Respondent State (received during theh 30rdinary session) as well as the oral
submissions submitted by both parties during the 88dinary Session.

72.The Complainant alleges that there were no effective local remedies against the
Governmentds threat to forcibly repatri at
had been denied the right to legal representation during the hearings that were
aimed at determining whether there was any risk if they returned to Ethiopia to
be tortured or be subjected to inhuman, degrading and cruel treatment.

73.The Complainant submits that the procedure for repatriation agreed to by the
UNHCR and Sudan was unacceptable for the following reasons: firstly, the
Ethiopian refugees were given no opportunity to make representations during
the decision dmaking process, despite public announcements to this effect.
Secondly, most of the interpreters /translators were taken from the Ethiopian
Embassy, the country from which the refugees were fleeing and they could
therefore have been biased or prejudiced.

74.The Complainant adds that the Respondent State denied visas to the legal
representatives of the refugees. By failing to ensure that the refugees weregiven
a fair hearing in matters concerning their human rights under the African
Charter, the Respondent State had by doing so denied them the right to access
local effective remedies.
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75.The Respondent State argued that there had been no complaint against ilegal or
forced repatriation of Ethiopians, and that this Communication does not contain
any concrete indication in this regard. The Respondent State acknowledges that
it understood the situation in Ethiopia was not favourable to those who feared
persecution in their country of origin, but reassured the African Commission that
every repatriation procedure in this case followed the principle of the
Convention signed between Sudan, Ethiopia, and the UNHCR.

76.Furthermore, the Respondent State submitted that the Complainant neither
approached the UNHCR nor any Court or administrative body to rule on any
allegations of violation committed during the process of repatriation. The
Complainant could have submitted an administrative application or referred the
matter to the competent courts available in Sudan.

77.The Respondent State informed the African Commission that Article 20 of the
1996 Code of Administrative Courts gives the Complainant the right to lodge an
appeal against any administrative decision. An appeal could have been lodged in
the Supreme Court against any administrative decision taken by the President of
the Republic, the Federal Council of Ministers, the Government of any region or
Federal or Regional Minister. The African Commission notes that the
Complainant in this Communication makes no mention of any attempt on his
part to access the available local remedies in the Respondent State.

78.For the above reasons, the African Commission declares that Communication
inadmissible for non -exhaustion of local remedies.

Commi ssionds Decision on Review

79.The Commi ssion accepted the Complainant 0
on the basis of the submission by the Complainant that the Commission had not
addressed itself to its jurisprudence, regarding the exceptions to the exhaustion
of local remedies rule, in particular the non -applicability of domestic remedies
to situations of massive violation of human rights, as is alleged in this instance.

80.The Commission reconsidered its decision under Rule 118(2) of the African
Commi ssionds Rules of Procedure. Rule 118
If the Commission has declared a communication inadmissible
under the Charter, it may reconsider this decision at a later date if
it receives a request for reconsideration.

81.Rule 118Q) does not stipulate the conditions under which the Commission may
reconsider its previous decision. The Commission may exercise its discretionary
powers to reconsider its decision upon a party moving it, and adducing
compelling reasons. The Commission iscalled upon at all times to protect human
and peoplesd rights. A decision to rec:
protecting human and peoplesd rights.
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82.Further to that general principle, a party seeking the reconsideration or review of
a decision must show that the Commission failed to take into account the criteria
set out in Article 56 of the Charter, or it erred in reaching the decision it did. The
review must be based on the same facts as was initially before the Commission.
A party cannot intro duce new facts or information at the review stage.

83.The Commission has in the past, based on its jurisprudence, held that the
requirement of exhaustion of | ocal remec
impractical or undesirable for the complainants or victi m to seize the domestic
cour2t s. o

84.Based on the above reasons the Commission reconsidered and departed from its
previous decision and considered the part

Decision on Admissibility

85.The Admissibility of the Communications submitted under the African Charter
is governed by Article 56 of the African Charter. Of the seven conditions
stipulated by this article, six have been met. The seventh which is Article 56(5),
stipulates that:

[Clommunications shall be considered if tiep r e s en't after ex|
local remedies, if any, unless it is obvious that this procedure is unduly
prolongedé

86. The Respondent State claims that the Complainant did not exhaust local
remedies. It stressed that the Complainant had the right to lodge an appeal
against any administrative decision in accordance with Article 20 of the 1996
Code of Administrative Courts, and they could lodge an appeal to the Supreme
Court against any administrative decision taken by the President of the Republic,
the Federal Council of Ministers, the Government of any region or to the Federal
or Regional Minister.

87.The Compl ainant submits that the African
exhausting domestic remedies is the most important condition for Admissibilit y
of Communications. There is no doubt therefore, in all Communications seized
by the African Commission, the first requirement considered concerns the
exhausting of 125 Tha Complanarg arguesshét.thee reason for
this rule has been defined by the Commission as a two-fold test. First, it is to give
domestic courts an opportunity to decide upon cases before they are brought

21 See Amnesty International, et al. vs Sudan, Consolidated Comm. 48/90, 52/91 and 89/93 27 Ordinary

Session, 1@ Activity Report (2000).
22 Communication 228/99 -The Law Office of Ghazi Suleiman/ Sudan, 331 Ordinary Session, Sixteenth

Annual A ctivity Report (2003) at para. 29.

27" Activity Report of the ACHPR 93



to an international forum. If a right is not well provided for at the domestic
level, there cannot be effective ramedies at all. 23

88.Second, the Complainant states that the Respondent State should have notice of a
human rights violation in order to have the opportunity to remedy such
violation before submitting them to an International Tribunal. 24 The
Compl ainant submits that the Respondent
situation for years and did not act to protect them. The Complainant alleges that
there can be no doubt that the Respondent State Government had been put on
notice of the situation giving rise to this Communication. Such notice was given
by the refugees themselves communicating with the Government; the
communi cations of the refugeesd | egal rer
coverage of the plight of the refugees by the news media.

89.The Complainant submits that the Respondent State responded to these
communications by denying any responsibility for the plight of the refugees. The
Complainant states that, because of the serious violations of human rights that
have occurred, the requirement that the refugees resort to domestic remedies
should be deemed waived and the Commission should consider the Merits of
this Communication.

90. The Complainant claims that when interpreting Article 56 (5) of the Charter, the
African Commission shoul d take into consideration generally recognized
principles of international law in the interest of ensuring the protection of human
rights. 25

91.The Complainant submits that the Commission has unequivocally held that
when a Respondent State raises the defencef non exhaustion of local remedies,
it must discharge the burden by deménstr a

92.The Complainant urges the African Commission to draw inspiration from
regional and international human rights mechanisms on this issue. The Inter-
American Court of Human Rights has repeatedly affirmed that a state has duties

Oto organize the government al apparatus
through which public power is exercised, so that they are capable of judicially
ensuringthe free and full enj édymentCoafthbhméd

23 Communication155/96 - The Social and Economic Rights Action Group and the Centre for Economic
and Social Rights/ Nigeria, Fifteenth Annual Activity Report (2003) para 37.

24 1bid. at para 38.
25 See Art. 60 of the African Charter.

%Recontre Africaine Pour |l a Defense des DrQudinarg de |
Session, Tenth Annual Activity Report(1997) at para. 12.

27 Exceptions and Exhaustions of Domestic Remedies ( Art. 46(1)), 46(2)(A) and 46(2)(B) Ararican
Convention on Human Rights, Ser. A, No.11, Advisory Opinion OC -11/90 of (10 August 1990) at para.23;
Velasquez Rodriguez Case, Ser. C, No.4 (29 July 1988) at para. 166; and Godinez Cruz Case, Ser. C, No.5
(20 January 1999) at para. 175.
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State claiming non-exhaustion of domestic remedies has an obligation to prove

t hat the domestic remedies remain t® be

93.The Inter-American Commission on Human Rights expressly stated that the
burden of proving that effective local remedies exist and that they had not been
exhausted fell upon the government making such a claim.2°

94. A similar view regarding the burden of proof was taken by the United Nations

Hu man Rights Committee wher eby a Respor
provideeé. sufficient i nf opiEqaly thenEuropeanef f ec

Court and Commission of Human Rights have held that the government
shoulders the burden of proving th at there are effective remedies.

95.Similarly, the Grand Chamber of the European Court for Human Rights has

expressed the opinion that oit I's i1-<ncumb
exhaustion of domestic remedies to satisfy the Court that the remedy was an

effective one, available in theorlyTheand i
Court continued: 0 éthat is to say, t hat
capable of providing redress in respect o
reasonable prospec t s o f 33 Qntyoree this barden of proof has been met

does the petitioner have to establish tha
or for some reason inadequate or | ®Meffect

96.The Complainant urges the Commission to apply the standards articulated
above, which require the Respondent State to prove that effective local remedies
exist in Sudan and that they are reasonably accessible. The Complainant submits
further that it is evident that the Respondent State has not met this burden of
proof. It has not shown that the refugees had adequate and effective remedies.
The Government had itself prevented refugees accessing any remedies -
irrespective of their effectiveness and adequacy- that it alleges are available.

97.The Complainant submits that Communication 235/00 involves massive and
serious violations of human rights. He states that the African Commission has
found that actions threatening the life and welfare of less than a thousand people
amount to serious and massive violations of human rights. 34

28 opayza Tamayo Case, Preliminary Objections, Ser. C, No. 25 (31 January 1996) at para. 40.

29 Article 37(3) of the Regulations adopted in OAS Doc. OAE.Ser.L.V/I1.82 doc. 6, rev.1 at 103 (1992).
30 Famara Kone v. Senegal, Comm. No. 386/1989, views adopted 21 Octobef 994, at para 5.3.
31SeeAkdivar v. Turkey at para68.

32 |bid.

33 |bid.

3Commi ssion Nationale des Droits de | 6 Homme Niath
Annual Activity Report (1996) at paras. 1-6.
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98.The Complainant alleges that the present Communication involves more than
fourteen thousand (14,000) Ethiopian Refugees, whose daily survival is
threatened and who cannot approach the authorities for fear that th eir refugee
identity documents would be confiscated and they would be deported without
the due process of law.

99.The Complainant states that the Respondent State has suggested that the
refugees could have theoretically relied on Administrative and Constit utional

procedures in OArticle 20 of the 1996

Co

and in accordance with Article 120 (2)(b)

alleges that this would not have been an adequate remedy because the Judiciary
in Sudan is not independent.

100. The Complainant points to the fact that the Commission noted that the
Respondent State had dismissed over 100 judges when it came to power
approximately twelve years earlier. 35 The Complainant further alleges that since
1989, the appoirtment of Judges is done in close coordination with the President.
The Complainant goes on to state that the 1998 Constitution of Sudan
intentionally enhanced the powers of the President. 36

101. The Complainant alleges that on 12 December 1999, the President
declared a State of Emergency and prolonged his control over the Judiciary until
2001. Cases brought to the Court challenging this declaration of emergency have
been dismissed with little or no attention to international human rights law.
Instead the Courts have relied on vague references to customary presidential
powers that override the clear words of the Constitution. 37 The Complainant

concludes that the Sudanese Courts have been under the control of the Sudanese

Executive since 1989, and that an indepenant Judiciary does not exist in Sudan.

102. The Complainant submits that the Respondent State has no system in
place that can protect human rights in the overwhelming majority of cases. He
points to examples of Amal Aba alAjab v. Government of Sudan casewhich the
Court refused to apply international human rights law. 38 He also points to a

similar situation in the case of Abdelraham et al v. Sudan, Case No. 7/98 of 13 August

199839

35See Sudan Case at para. 37.

36Doebbl e r C. F. and Sul ei man, G. , OHuman Rights in Suda
Human Rights Brief 1,2 (1998).

37 See lbrahim Yusif Habani et al v. Government of Sudan, Case No. MD/GD/1/2000 (unreported,8

March 2000), cited and discussed h Bantekas, I.,and Abuu-Sa b ei b, H., OReconciliation
Constitutional i sm: The Protection of Human Rights in

38 Amal Aba al-Ajab v. Government of Sudan, Case No. MD/GD/8/99, Judgment of 10 Aug ust 1999

(unreported),

39 Abdelraham, et al, v. Sudan, Case No. 7/98 of 13 August 1998.
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103. The Complainant submits that the lack of independence of the Judiciary is
the result of several steps taken by the Sudanese Government since it came to
power in 1989. He cites the reports of Mr. Leonard Franco, the UN Special
Rapporteur on the Situation of Human Rights in Sudan as well as numerous
non-governmental organizations to demonstrate the lack of independence of the
Judiciary in Sudan. 40

104. The Complainant argues that although a new Constitution was adopted on 1
July 1998, the Executive still exercises broad powers over the Judiciary: Section 5 of

the Constitutional decree 13/ 1995, entitled O6Powers of
€ othe President shall be the Guardian of
accordance with the Constitution and the
concept of supremacy ofthe Consti tuti on, Law and gener
Section61(33) provides that: 0The Judiciary is

the performance of its functions effectively and honestly for the prevalence of
justice; its function is to adjudic ate fairly in constitutional, administrative, family,
ci vil and criminal disputes and to exerci sc¢

105. The Complainant alleges that Sudan is ruled under a State of Emergency
whereby the President exercises almost compkte control over the Executive,
Legislative and Judicial functions. The Complainant alleges further that for the

foregoing reasons, no adequate and effective remedies exist in Sudan that the
refugees should be required to exhaust.

106. The Complainant submits that in the present case, the Respondent State has
repeatedly denied the victims access to their legal representative, Dr. Curtis F. J.
Doebbler, by repeatedly refusing to grant him a visa to enter the country. The
Government has also failed to make facilities available to the refugees, even when
they are in custody, to contact their legal representative.

107. The Complainant rejected the submission by the Respondent State that redress
by way of an appeal to the UNHCR or an appeal to the Sudanese Courts was
available to the refugees.

108. He submitted that neither of these means of redress was adequate. An appeal

to the UNHCR was ineffective because the refugees were denied legal
representation. He argues that UNHCR decision makers refused to apply the

African Charte r on Human and Peoplesd Rights and
Governing the Specific Aspects of the Refugee Problem in Africa. Secondly, appeals

to the Sudanese Courts were not possible, because there was no decision made by a
Sudanese administrative body.

40 International Human Rights Watch and the Lawyers Committee for Human Rights.These include UN
Doc. E/CN.4/1999/38/Add1 (17 May 1999) at para.34, UN Doc. E/CN.4/2000/3 6 (19 April 2000) at para.
11b, as well as reports by Amnesty.
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109. The Complainant submitted that the Respondent State denied responsibility for
the protection of Ethiopian refugees under its jurisdiction.

1100.The Compl ainant stated that the Sudanese
to the position expressed by the Commi ssi on, that: o0the Charte
that the State Parties shall not only recognize the rights, duties and freedoms
adopted by the Charter, but they should al
to them. 6 Ther ef or eensuiefthe aghtsSSin the Adrican Elarteg c t st
this can constitute a violation, even if the State or its agents are not the immediate

cause of the violation.4!

111. The Complainant submitted further that the process offered by the UNHCR
was flawed in several serious matters. Despite repeated requests to represent the
refugees in procedures before the UNHCR, the refugees were denied the right to
legal representation.

112. The UNHCR recruited translators from the Ethiopian Embassy in Sudan to

interview the Complainants. Because the procedures applied by UNHCR, did not

apply the most basic standards of due process, it cannot be considered effective or
adequate for protecting the rights of the refugees that are guaranteed in the African

Charter.

113. Moreover, the Complainant s ubmitted that the right to appeal from procedures
that do not meet the standards of due process is illusionary and cannot be deemed
an effective remedy. The refugees could not appeal a decision by the UNHCR to the
Sudanese administrative bodies. Only administrative decisions made by Sudanese
Government Authorities may be appealed. The Government of Sudan itself
admitted that it had nothing to do with the decision of the UNHCR. Consequently,
there was no domestic remedy that could adequately and effectively protect the
victimsd human rights.

114. The Respondent State reiterated its position that the Complainant neither
approached the UNHCR nor any Court or Administrative Body to denounce the
alleged violation of the rights of pre -1991 Ethiopian refugees. The Rspondent State
stressed that the Complainant could have challenged the manner in which the
repatriation exercise was carried out by lodging an appeal to the Supreme Court in
accordance with Article 20 of the 1996 Code of Administrative Courts. Article 20 of
the Code provides that anyone can lodge an appeal to the Supreme Court against
any administrative decision taken by the President of the Republic, the Federal
Council of Ministers, the Government of any region or Federal or Regional Minister.

115. The Respndent State added that the Complainant did not cite any case of
refugees who had been illegally or forcibly returned to Ethiopia. The Respondent
State acknowledged that the situation prevailing in Ethiopia in March 2000 was not

41 Free Legal Assistance Group, Lawyers Committee for Human Rights, Union Interafricaine des Droits
de | dHo mme, Les Temoins de Jehova v. Zaire, Cualmms . 2
Activity Report (1996) at para.20.
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favourable to the repatriat ion of those refugees fearing persecution in their country
of origin. It stated however that the repatriation process followed the principles laid
down in the Trilateral Agreement signed between the Government of Sudan, the
Government of Ethiopia and the U NHCR in August 2000.

116. The African Commission is of the view that, even if certain domestic remedies

were available, it was not reasonable to expect refugees to seize the Sudanese Courts

of their complaints, given their extreme vulnerability and state of de privation, their

fear of being deported and their lack of adequate means to seek legal representation.

The Commi ssion notes that the refugeesd | e
entry into the country by the Respondent Sf

117. Furthermore, even accepting the argument of the Respondent State that the
refugees could have challenged the decision to repatriate them before the
Administrative Courts or appealed to the Supreme Court, the Commission holds the

view, which it has stated oftentim es before, that where the violations involve many

victims, it becomes neither practical nor desirable for the complainants or the

victims to pursue such internal remedies in every case of violation of human

rights.42

For all these reasons, the African Commission declares this Communication
Admissible.

Consideration of Merits

118. The present Communication alleges that the Respondent State has violated the
human rights of an estimated fourteen thousand Ethiopian refugees, following the
invocation by the UNHCR of the Cessation Clause under Article 1(C)(5) of the 1951
United Nations Refugees Convention.

Compl ainantds submission on the Merits

119. The Complainant states that some time in September 1999, the Respondent State
and the UNHCR concluded an agreement, which inter alia stipulated that by 1 March
2000 Ethiopian refugees in Sudan would lose their right to work or receive any social
assistance as a way of coercing them into forced repatriation.

120. The Complainant states that the said refugees were subseqently repatriated
involuntarily to Ethiopia, or were threatened with arrest or involuntary repatriation by
the Respondent State upon protesting the repatriation. Others were forced to leave
Sudan for third countries.

121. The Complainant alleges that the Respondent State violated Articles 4, 5, 6, and
12 (3), (4) and (5) of the African Charter as a result of the failure to protect the Ethiopian
refugees against the involuntary repatriation, and from threats of arrest. He states

42 See para 85, Malawi African Association, et al versus Mauritania, Consolidated Comm. 54/91, 61/91,
98/93, 164/97, 196/97 and 210/98.
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further that by failing to pro tect the refugees, it forced them to live under inhumane
conditions, without the basic necessities of life. The Complainant is alleging that the
Ethiopians are de factaefugees, and thus protected by Article 12 of the African Charter
of Human anRightB.eeopl es d

122. The Complainant submits that the Respondent State has an obligation to ensure
respect for the right to life, the right to humane treatment and the right to security of
person for every individual under its jurisdiction. It also has an obligati on under Article
7 of the African Charter, which requires that every individual has a right to a fair
determination of his human rights as protected in the Charter.

123. The Complainant draws the attention of the African Commission to Article 60 of

the Charter, to draw inspiration from the UN Convention on Refugees of 195¥3 and the
1969 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa,
instruments which the Respondent State has signed and ratified 44 when determining

the meaning of the above Articles in the Charter in relation to those instruments.

124. The Complainant argues that since the African Charter is a treaty that is later in

time, than either the UN Refugees Convention, or the African Refugees Convention, the

general principle of international law to be applied to resolve any conflict between

treaties is that the latter treaty prevails over the former treaty that are not compatible.

The Complainant relies on Article 30(3) of the Vienna Convention on the Law of
Treaties>wh i ¢ h st dhe eadier trelatg dppliés only to the extent that its provisions are
compatible with those of the latter treatp He ar gues t hat by applyi
provisions of the UN Refugees Convention that are incompatible with either the African

Refugee Convention or the Charter must be deemed to be overridden by these latter

two instruments.

125. The Commission wishes to state that it does not find any conflict or
incompatibility between t he African Charter and the tw
between the UN and the OAU Refugees Conventions. The 1969 OAU Convention
stipulates that it is a complement to the 1951 UN Refugees Convention. Paragraph 9 of

its preamble recognises the 1951 UN Cavention and the 1967 Protocol as the basic and

universal instruments relating to the status of refugees. Article VIII of the OAU
Convention enjoins Member States to cooperate with the UNHCR, and states further

that the OAU Convention is a regional complem ent to the 1951 UN Convention.

126. In that respect the Commission shall read the provisions of the three instruments
as complementing each other. The Compl ai nani
latter convention prevail over the former do not in any way affect the interpretation the
Commission will give to the applicable provisions, should it be necessary to do so

43 Convention relating to the Status of Refugees, 189UNTS 150,entered into forca2 April 1954.

44 Convention Governing the Specific Aspects of Refugee Problems in Africa, 1001,UNTS 45, entered into
force20 June 1974 and ratified by the Government of Sudan on 24 December 1972.
451155UNTS 331, which entered into forcen 27 January1980.
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under this Communication. This is because the provisions are at most complementary
to each other and not mutually exclusive.

127. Concerning the said violations, the Complainant submits that the Respondent
State did not deny the facts as presented; rather it has merely alleged that the problem
is the responsibility of the UNHCR. He states that both the Government of Sudan and
the UNHCR recognized all of the refugees in the 1990s.The Complainant states that
while the Respondent State claims that the refugees no longer need protection, the
refugees, nevertheless, refute this claim. He argues that the refugees still deserve
protection and, at the very least, they deserve a fair process to determine this question
in each of their individual cases. He argues that since the Respondent State has denied
the refugees protection, and a fair determination process, it is necessary to examine the
de jurestatus individually.

128. The Complainant argues that both customary international law and the African

Charter provide special protection to individuals who are unable to seek the protection

of their own country. These personsfi refugees and asylum seeker$i are recognized as

being in particularly vulnerable positions . States are under a legal obligation to consider
refugeesd claims to protection through a fai
if their claims are found to be well -founded.

129. Referring the Commission to Article 12 of the African Charter, the Complainant

argues that the Charter specifically recognizes the need to protect such individuals,
notwithstanding that it does not define in detail who qualifies as a refugee, except to

describe them as any persam who is persecuted. He goes on to state that the second
preambul ar paragraph of Resolution No. 721 (
Speci al Rapporteur, reiterates this protect
their obligations under relevan t international instruments. 46

130. The Complainant further argues that the Convention Relating to the Status of
Refugees islex specialisn relation to the African Charter. 47

131. He argues that the Convention Governing the Specific Aspects of Refugee
Problems in Africa is lex specialiso both the Charter and the Convention Relating to the
Status of Refugees. He states that this instrument elaborates and strengthens the
definition of a refugee deserving the protection of asylum. This treaty, he maintains,
extends the definition of a refugee by stating in paragraph 2 of Article 1 that not only is

a refugee a person as described by the UN Refugees Convention, but also that:

[tlhe term "refugee" shall also apply to every person who, owing to external
aggression, ocpation, foreign domination or events seriously disturbing public order
in either part or the whole of his country of origin or nationality, is compelled to leave

46 Preambular para. 2 and para.1(g) of Commission Resolution No.72(XXXVI) 04.

47Article 1(A) (2) of the Convention Relating to the Status of Refugees. Although this treaty was once
temporally limited to events occurring before 1 January 1951, this temporal restriction has been removed
in countries like Sudan which have ratified the additional 1967 Protocol relating to the Status of Refugees,
606UNTS 267 ntered into forcé October 1967).
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his place of habitual residence in order to seek refuge in another place outside his
country d origin or nationality.

132. The Complainant concludes that, in the instance case, this expanded definition
applies to the Ethiopian refugees in addition to the definition in the UN
Refugee Convention. This expanded definition must also be the basis of the
interpretation and implementation of Article 12 by the Commission because it
provides individuals cumulatively the most adequate protection of their
human rights in accordance with the international legal obligations that the
Government of Sudan has voluntarily undertaken.

Respondent Stateds Submission on the Merits

133. The Respondent State in its submission states that Sudan is always committed to
the implementation of international human rights instruments and continues to
cooperate with the UN High Commissi on for Refugees which has the responsibility of
monitoring international and regional conventions on refugees.

134.The Respondent State denies all t he Compl
signatory to the African Charter and various refugee instru ments, it was merely
cooperating with the UNHCR 0éin performing i
its duties and carrying out its assignments
the Geneva Convention.#8 The Respondent State argues that réugees are only entitled

to receive support from the UN, where fear from persecution which caused him/her to

flee, still persists.

135. The Respondent State argues that foll owin
the UNHCR was of the view that the circums tances which led to the flight of Ethiopians

to Sudan and to the other countries of the world, no longer existed. The Respondent
State states that the UNHCR believed that th
had sufficiently changed for the retu rn of large numbers of refugees to that country. It
nevertheless argues that the announcement of the Termination of Refugee Status for
Ethiopian refugees was not supposed to take place before an adequate period of time

elapsed, to ensure stability and sustainability of the change in the country of origin.

136. The Respondent State, quoting Article 1 (C) paragraphs 1 to 6, of the 1951 UN
Refugees Convention, which defines the six conditions under which refugee status
ceases, argues that in the case of the Ethman refugees, the conditions no longer
justified their continued stay in Sudan. The Respondent State argues that these six
conditions are based on the consideration that international protection is not usually

granted when it is not justified.

137. It cites the Cessation Clause, Article 1(C) (5) as the source of the current dispute,
which was not only directed at the Ethiopian refugees in Sudan, but to Ethiopian
refugees elsewhere in the world. The Respondent State argues that indeed the UNHCR
had issued smilar Cessation Clauses in the past for other refugees from Zimbabwe,

48 Paras 3 and 4 of the Respondent State Submission on the Méts.
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Malawi, Mozambique, Namibia, South Africa and Chile, when the situation in those
countries normalised. The Respondent State submitted that since Sudan hosts a large
number of Ethiopian refugees, to avoid the consequences which a hasty implementation
would cause to the refugees and to the Sudanese as well, it requested the Third
Committee of the United Nations in New York for a gradual implementation of the
Cessation Clause to the Ethiopan refugees in the Sudan.

138. The Respondent State states that a Tripartite Agreement between Sudan, Ethiopia
and the UNHCR was executed in 1993. Under this Agreement a programme of
voluntary repatriation began to be implemented in 1993 and continued into 19 98. The
Respondent State submits further that, according to this Agreement, 720,000 refugees
returned voluntarily. However, at the end of the programme, a considerable number of
the refugees remained in the Sudan.

139. The Respondent State stated that, both Ehiopia and Sudan requested the
UNHCR on 29 December 1999 and 1 February 2000 respectively for a postponement of
the repatriation due to the outbreak of the war with Eritrea. The Respondent State,
Ethiopia and the UNHCR later concluded another Tripartite A greement on 25 August
2000 to repatriate refugees at the end of the war with Eritrea, and the end of the rainy
season.

140. The August 2000 agreement provided, inter alia, for transport modalities,
provision of return packages for the returnees, such as cups,blankets, food allowances
and other non food items. It also established a mechanism for a residual caseload of
individuals with compelling reasons for international protection, and those who for
social and economic reasons wished to remain in Sudan.

141. A screening process was carried out jointly by the Sudanese Commission on
Refugees and the UNHCR to determine those who continued to need international

protection. It was agreed that the regularisation for those wishing to remain in Sudan

was a matter for bilateral discussion between the two governments. The screening
process was envisaged to end in November 2000. Repatriation would be conducted
between 1 and 31 December 2000, since food and funding would not be available in
2001. The implementation for repatriation was delayed to a later date (14 March 2001) to
allow for proper implementation and assessment.

142. The Respondent State argues that the UNHCR brought in the best cadres
serving in different parts of the world to take part in this exercise, so as to ensure equity
and justice. The Respondent State submits that the repatriation was voluntary. It denies
that any refugees were imprisoned, tortured or were subjected to involuntary return. It
submits further that no person was denied social services, such as nedical care, food or
shelter. Assistance was extended to refugees throughout up to their final place of
residence. Those remaining were assisted until all phases of the implementation of the
cessation clause were exhausted, including the reconciliation oftheir legal status.

143. The Respondent State submitted further that of those who did not opt for
voluntary repatriation, 282 were granted protection, while 2753 were not. The
determination was done in accordance with the 1977 UNHCR Executive Committee
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(EXCOM) decision, which requires Member States to adopt comprehensive procedures
to ensure that asylum seekers are given adequate time to make an appeal for
reconsideration of a decision to accredit them, to the same committee or another
authority.

144. By June 2001 the Respondent State had registered 7,072 Ethiopians from both
the 1993 to 1998, and the 2000 repatriation phases and issued them with an annually
renewable residence permits, pursuant to UNHCR Executive Committee (EXCOM)
decision No 69, which requires Member States implementing the cessation clause to
make appropriate arrangements to enable persons expected to leave the country to take
care of strong family and other social and economic engagements.

145. The Respondent State drew that attention of the Commission to the date the
Communication was received at the Commissi or
It submitted that the Communication was received prior to the date of the

i mpl ementation of the Cessation cl auX® The
Ethiopian refugees actually returned to their country voluntarily in the wake of the

i mpl ement ation of the clauseé .6 |t argues t
included in the Communication.

Commi ssionds Decision on Merits

146. The present Communication turns on issues relating to the application of two
important principles in international refugee and human rights law. The first issue is

the effect of the Cessation Clause and its application under the 1951 United Nations
Convention on Status of Refugeesvis-avis a State Party to the African Charter. The
second issue is the applicability of the non-refoulementprinciple based on the actions
taken by the Respondent State as a consequence of the Cessation Clause. The African
Commission is therefore required to determine whether or not the Respondent State, in
applying the Cessation Clause, acted in a manner which amounted to the refoulemenbf
refugees to their country of origin where they feared persecution, and hence
constituting a violation of the African Charter.

147. Before analysing the instant case, it is important to clarify these concepts, namely
the oOcessation cl ause réef oourleefnoeunlteemient 6 and 0

148. Atrticle 1(C)(5) of the 1951 UN Convention on the Status of Refugees stipulates
one of the six conditions which brings to an end the refugee status and hence the
protection hitherto enjoyed by a refugee during asylum in a host country, after fleeing
persecution or the fear of persecution in his/her home country. Article 1( C) (5) of the
1951 UN Refugees Convention reads as follows:

[tlhis Convention shall cease to apply to any person, (i.e. a refugee) if [h]e can no longer,
because the circumstances in connexion with which he has been recognized as a refugee
have ceased to exist, conie to refuse to avail himself of the protection of the country of

his nationality;
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Provided that this paragraph shal/l
to invoke compelling reasons arising out of previous persecution for refusing
to avail himself offte protection of the country of nationality.

149. The 1969 OAU Convention Governing the Specific Aspects of Refugee Problems

in Africa stipulates a cessation clause of its own. Article | (4) (e) reads as follows:
[t]his Convention shall cease to apply tyaefugee if () he can no longer, because of the
circumstances in connection with which he was recognized as a refugee have ceased to
exist, continue to refuse to avail himself of the protection of the country of his nationality.

According to the two co nventions the status of a refugee ceases when circumstances
which caused the person to assume refugee status cease to exist. Such a person can no
longer refuse the protection of his or her country. International protection is granted to
refugees because tley do not enjoy the protection of their own home countries. The
Cessation Clause does not apply when compelling reasons arising out of previous
persecution force a person to refuse the protection of ones country.

150.0 Norne f o u | eomehe tother hand, is a principle which has taken an
increasingly fundamental character, as one of the cornerstones of international refugee

law. It prohibits the return of an individual to a country in which he or she may be
persecuted#? This principle is set out in the 1951 UN Refugee Convention, Article 33 (1)

of which states that: O0ONo Contracting State
any manner whatsoever to the frontiers of territories where his life or freedom would

be threatened on account of his or her race, religion, nationality, membership of a
particular social grup or political opi nion

151. The 1969 OAU Convention Governing the Specific Aspects of Refugee Problems in

Africa 51 enshrines the principle of non-refoulemenin Article Il (3) of this Conven tion. It
reads as follows: oO0[n]o person shal/l be subj
rejection at the frontier, return or expulsion, which would compel him to return to or

remain in a territory where his life, physical integrity or liberty woul d be threatened for

the reasons set out in Article 1, paragraphs

152. Paragraphs 1 and 2 of Article | of the OAU Convention define the conditions
which compel an individual to flee the country of his habitual residence and seek
asylum in another country.

153. Having seen the applicable provisions, it is incumbent upon the Commission to
determine whether the Respondent State violated the African Charter.

49 Guy S. Goodwin-Gill The Refugee in International Laf® ed, Clarendon Press, Oxford, 1996) 120See also
Lauterpacht and Bethlehem, The Scope and Content of the Principle of Non-Refoulement: Opinion

(UNHCR), 1 2 (2001).

50 Convention Relating to the Status of Refugeesadoptediuly 28, 1951, Art. 33, U.N. Doc. A/ICONF.2/108

(1951), 189 U.N.T.S. 15Ceftered into forcé@ 2 Apr i | 1954) [ hereinafter 01951 (

51 Organisation of African Unity Convention Governing the Specific Aspects of Refugee Pr oblems in
Africa (10 September 1969) 1001 UNTS 45.
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154. The Complainant submitted that the Respondent State denied 14,000 Ethiopian
refugees the protection they deserved and a fair determination process when it
executed a joint agreement with the UNHCR in September 1999, giving effect to the
cessation clause by 1 March 2000.

155. Did the actions of the Respondent State, in executing the joint agreement in
September 1999 and posting the notice in February 2000, amount to committing a
refoulementje the act of expelling the refugees? The mere execution of the agreement
and posting of the notice did not constitute an act amounting to an expulsion or
repatriation. Th e September 1999 and the subsequent notice clearly expressed the intent
to apply the Cessation Clause. They created an atmosphere which triggered this
Communication even before the Cessation Clause implementation was set in motion.
The Repatriation process under the refugee conventions is conducted in a voluntary
manner.

156. The Respondent State, being a party to the September 1999 agreement was thus
responsible for whatever action that would follow the execution of the said agreement.
The Respondent State canot blame the UNHCR for its own actions. The Respondent
State has however stated that it did not refoulethe refugees. It has submitted that it did
not forcibly repatriate them; it did not imprison them nor deny them the basic
necessities of life as allegd by the Complainant.

157. The Respondent State denied that it repatriated refugees during the Eritrean-
Ethiopian conflict. In fact it submitted that both Ethiopia and itself requested the
UNHCR to postpone the repatriation during the Ethiopian Eritrean War. R epatriation
resumed after the end of the conflict when a tripartite agreement was concluded in
August 2000. The agreement provided for voluntary repatriation, inclusive of UNHCR
assistance to the returnees as well as modalities for determination of a casedad of
refugees who did not opt to be repatriated.

158. The Respondent State stated that the refugees were not denied assistance, in spite
of the notice, till the end of the repatriation programme. 282 refugees continued
receiving protection after the cessation clause.

159. The Complainant alleged that the Respondent State had mistreated the refugees
for protesting their forcible repatriation. He alleged that the refugees were beaten,
arrested, forcefully repatriated, and in other cases were threatened with forced
repatriation for demanding to remain in Sudan for fear of persecution if they were
returned to Ethiopia.

160. The African Commission wishes to state that the accounts by the two parties
about the events subsequent to the Cessation Clause differ in certain repects. The
Complainant, who claimed to represent 14,000 refugees, submitted that many of the
refugees did not want to return to Ethiopia because they were aligned to the opposition

EPRP and feared persecution. The Respondent State submitted that most of tk pre-
1991 refugees returned. A substantial number were granted further protection and

others were issued with residence permits due to family or socio economic reasons. The
Respondent State argues that by June 2001 it had issued residence permits to morthan
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