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THIRTEENTH ANNUAL ACTIVITY REPORT
OF THE AFRICAN COMMISSION ON HUMAN AND
PEOPLES' RIGHTS
1999 - 2000

I. Organisation of Work

A. Period covered by the Report.

1

The Twelfth annual activity report of the African Commission was adopted by the 35"
Ordinary Session of the Assembly of Heads of State and Government of the Organisation
of African Unity (OAU), convened from 12 to 14 July 1999 in Algiers, Algeria, by Decision
AHG/Dec.215 (XXXV). The Thirteenth annual activity report covers the 26" and 27"
Ordinary Sessions of the Commission, held respectively in Kigali, Rwanda, from 1 to 15
November 1999, and Algiers, Algeria from 27 April to 11 May 2000.

. Status of Ratification.

All the OAU Member States have either ratified or acceded to the African Charter on
Human and Peoples’ Rights. Annex | contains the list of States Parties to the African
Charter on Human and Peoples' Rights, stating, among other things, the dates of the
signing, the ratification or accession as well as of the depositing of the instruments of
ratification or accession with the Secretariat of the OAU.

. Sessions and Agenda.

The Commission held two ordinary sessions since the adoption, in July 1999, of its
Twelfth Annual Activity Report:

— The 26" Ordinary Session held in Kigali, Rwanda, from 1 to 15 November 1999;
— The 27" Ordinary Session held in Algiers, Algeria, from 27 April to 11 May 2000;

The Agenda of both Sessions is attached as Annex Il to the present report.

D. Composition and Attendance.

4. The following members of the Commission participated in the deliberations of the 26"

Session:
Prof. E.V.O. Dankwa - Chairman;
Mrs. Julienne Ondziel-Gnelenga - Vice Chairperson;

Professor Isaac Nguema;
Dr. Ibrahim Ali Badawi EI-Sheikh;
Dr. Hatem Ben Salem;



AHG /222 (XXX V)
Page 2

Mr. Kamel Rezag-Bara;

Dr. Nyameko Barney Pityana;

Mr. Andrew Ranganayi Chigovera,
Mrs. Florence Butegwa;

Mrs. Vera Mlangazuwa Chirwa; and
Mrs. Jainaba Johm.

5. Delegates from the following States Parties participated in the deliberations of the 26"
Session and some of them made statements: Burundi, Chad, Egypt, Eritrea, Ethiopia,
Libya, Mali, Mauritania, Rwanda, South Africa, Sudan and Togo.

6. The following members of the Commission participated in the deliberations of the 27"
Ordinary Session:

Professor E.V.O. Dankwa - Chairman;

Mrs. Julienne Ondziel-Gnelenga - Vice-Chairperson;
Professor Isaac Nguema;

Dr. Hatem Ben Salem;

Mr. Kamel Rezag-Bara;

Dr. Nyameko Barney Pityana;

Mr. Andrew Ranganayi Chigovera;

Mrs. Vera Mlangazuwa Chirwa; and

Mrs. Jainaba Johm.

Commissioners Ibrahim Ali Badawi El-Sheikh and Florence Butegwa were absent, with
apologies.

7. Delegates from the following States Parties participated in the deliberations of the 27"
Ordinary Session and some of them made statements: Algeria, Angola, Benin, Burkina
Faso, Burundi, Chad, Congo Brazzaville, Democratic Republic of Congo, Djibouti, Egypt,
Eritrea, Ethiopia, Gabon, Ghana, Libya, Mali, Mauritania, Namibia, Niger, Nigeria,
Rwanda, South Africa, Sudan, Swaziland, Uganda and Zambia.

8. For the very first time, the Commission recorded the participation of 26 States Parties,
with 57 delegates. It fully appreciates these new developments, which are both significant
and encouraging.

9. The Secretary-General of the Organisation of African Unity (OAU), H.E. Dr. Salim Ahmed
Salim, was represented by Ambassador Said Djinnit, OAU Assistant Secretary-General
for Political Affairs.

10. Many African National Human Rights Institutions and non-Governmental Organisations
(NGOs) also participated in the deliberations of the two Ordinary Sessions.
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E. Adoption of the 13" Annual Activity Report

11.

The Commission considered and adopted the Thirteenth Annual Activity Report at its
sitting of 10 May 2000.

Il. Activities of the Commission.

A. Consideration of Periodic Reports of States Parties.

12.

13.

14.

15.

16.

17.

18.

Under article 62 of the African Charter on Human and Peoples' Rights, each State Party
undertakes to submit every two years from the date the present Charter comes into force,
a report on the legislative or other measures taken with a view to giving effect to the rights
and freedoms recognised and guaranteed by the present Charter.

It was within that framework that the initial Report of Mali was considered by the
Commission at its 26" Session; the Commission expressed its satisfaction at the quality
of the Report and thanked the Representative of Mali for the efforts that his Government
had made in the field of human rights.

The periodic and initial reports of Rwanda, Uganda, Burundi, Libya, and Swaziland, were
presented at the 27" Ordinary Session. The Commission thanked and commended the
Delegates of the concerned States for their presentations and encouraged the said
States to persist in their efforts, to make the fulfilment of their obligations under the
Charter a tangible reality.

Ghana, Egypt, Benin and Namibia also submitted their reports, which will be considered
at the 28" Session.

The Commission considers it important to state that this was the first time since its
establishment that it received such a high number of States reports and warmly welcomes
this.

The Initial Report of Seychelles, which was submitted on 21 September 1994, is still yet to
be considered due to the absence of a delegate to present it. The Commission once
again calls on this State Party to take the appropriate measures to present its report at
the 28" Ordinary Session, which is due to take place in Cotonou, Benin, from 23 October
to 6 November 2000.

The status of submission of periodic reports by the States is contained in Annex Il to the
present report.



AHG /222 (XXX V)
Page 4

19.The Commission strongly appeals to those States Parties that are still lagging behind to
present such reports as soon as possible and if necessary to compile all their overdue
reports into a single document.

B. Promotion Activities.
(i) Report of the Chairman of the Commission

20.The Chairman of the Commission presented his activity report, stating that he had
participated in workshops, in particular that of the Lawyers Committee for Human Rights in
Aburi, Ghana, from 28 November to 3 December 1999; on Health in African Prisons, held
in Kampala, Uganda from 12 to 13 December 1999; and that he had undertaken a
promotion mission to Ethiopia from 27 February to 4 March 2000. Taking advantage of
his presence in Addis Ababa, he attended the 71% Ordinary Session of the Council of
Ministers and met with the senior officials in the Legal, Accounts and Protocol Divisions,
as well as the Secretary-General of the OAU himself.

21.He also mentioned that he chaired the meeting of the Working Group on the draft
Additional Protocol to the African Charter on Women'’s Rights in Africa, held in Dakar,
Senegal, from 14 to 15 June 1999.

(i) Activities of other Members of the Commission.

22.All members of the Commission presented reports on human rights promotion and/or
protection-related activities undertaken by them during the inter-session periods.
Highlights of their reports include:

a) Mrs. Julienne Ondziel-Gnelenga, Vice-Chairperson of the Commission, participated in the
13" NGO workshop organised by the International Commission of Jurists, where she
made a presentation on the rights of women in Africa. She also undertook promotion
missions to Burundi and Rwanda. Following these missions, the Commission made the
following recommendations:

On Burundi

Restoration of peace to Burundi is a task that requires the involvement of all sons and
daughters of our continent. Consequently, the negotiations that have been taking place in
Arusha, Tanzania since 1997 are a challenge to all States Parties to the African Charter on
Human and Peoples' Rights. In this regard, the African Commission on Human and Peoples'
Rights, while fully appreciating the sacrifices made by Burundi's neighbouring countries in the
management of the crisis facing that country, recommends to the Heads of State and
Government of the Organisation of African Unity to appeal to the above-mentioned States to
involve themselves fraternally, and deploying all means available to them, in the ongoing
negotiations process with a view to a speedy restoration of lasting peace to that country.
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On Rwanda

The situation of detainees in Rwandan prisons is alarming, from all points of view and
deserves special attention. The African Commission on Human and Peoples' Rights, after
conducting a human rights promotion mission to the country hereby recommends to the
Heads of State and Government of the Organisation of African Unity to take appropriate
measures for the provision of assistance with a view to accelerating the hearing of the cases
occasioned by the genocide perpetrated in Rwanda and to support the country’s efforts
especially those directed at improving the prison conditions of the detainees.

b) Commissioner Kamel Rezag-Bara, among other things, participated in the meeting of

d)

Mediterranean National Institutions for human rights protection and promotion, from 3 to 5
June 1999 in Rabat, Morocco; attended the Seminar on Economic, Social and Cultural
Rights held in Cairo, Egypt from 6 to 12 June 1999; the United Nations Human Rights
Sub-Commission in Geneva, Switzerland from 12 to 17 July 1999; the Seminar on the
Right to Fair Trial in Africa, in Dakar, Senegal from 9 to 11 September 1999; the meeting
of the Coordinating Committee of African National Human Rights Institutions, in Algiers,
Algeria from 26 to 28 October 1999; the 5" International Workshop of National Human
Rights Institutions, in Rabat, Morocco from 13 to 15 April 2000; and the 56" Session of
the United Nations Human Rights Commission in Geneva, Switzerland, from 17 to 21 April
2000. He also undertook a promotion mission to Djibouti in March 2000.

Commissioner Vera Mlangazuwa Chirwa participated in the workshop organised by
Penal Reform International in Malawi, in November 1999 where she gave a presentation
on juvenile justice. She also undertook a promotion mission to Sierra Leone with the
Chairman of the Commission in February 2000.

Commissioner Isaac Nguema carried out research and engaged in teaching on human
rights in the context of the traditional African society. He supervised research on human
rights studies at the University of Gabon. He participated in the colloquium on the re-
evaluation of the African renaissance, in Yaounde, Cameroun in September 1999; in the
UNESCO seminars on the new concepts of the common heritage of mankind in July 1999;
and in the seminar on the right to fair trial in Africa, in Dakar, Senegal from 9 to 11
September 1999. He led the OAU observer mission to the Senegalese presidential
elections in February-March 2000.

Commissioner Ibrahim Ali Badawi El-Sheikh made a presentation at the Dakar, Senegal,
Seminar on the Right to Fair Trial in Africa, and published press articles on human rights.

Commissioner Jainaba Johm granted interviews to the press in The Gambia, where she
also participated in the organisation of a workshop on human rights and humanitarian law.
She participated in the meeting on racism, racial discrimination, xenophobia and related
intolerance in Geneva, Switzerland from 6 to 10 December 1999, as well as in the
OAU/UNHCR meeting of government and non-governmental experts marking the 30"
anniversary of the OAU Convention Governing the Specific Aspects of Refugee Problems
in Africa, held in Conakry, Guinea from 27 to 29 March 2000.
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Commissioner Barney N. Pityana, among other things, undertook a promotion mission to
Lesotho and participated in the conference on the rule of law in Africa at the University of
lllinois, Urbana-Champaign in June 1999. He also participated in a round-table marking
the 30" anniversary of the OAU Convention Governing the Specific Aspects of Refugee
Problems in Africa, in August 1999, in Mbabane, Swaziland, and facilitated a session on
the African Charter on Human and Peoples' Rights at the International Training Course on
Human Rights and Indigenous Peoples Policy in Africa, in Arusha, Tanzania on 17
September 1999. He participated in a seminar organised by UNDP in Windhoek,
Namibia, from 9 to 11 October 1999 on the integration of human rights into their field
activities, and participated as an Expert in two seminars organised by the United Nations
High Commissioner for Human Rights in the framework of the World Conference Against
Racism, Racial Discrimination, Xenophobia and Related Intolerance, respectively in
December 1999 and February 2000, in Geneva, Switzerland. He also participated in the
OAU/UNHCR meeting marking the 30" anniversary of the OAU Convention Governing the
Specific Aspects of Refugee Problems in Africa, held in Conakry, Guinea from 27 to 29
March 2000. He published press articles on human rights both in 1999 and 2000.

Activities of the Special Rapporteurs.

Report of the Special Rapporteur on Extra-judicial, Summary and Arbitrary
Executions in Africa

23. Commissioner Mohamed Hatem Ben Salem, Special Rapporteur on Extra-Judicial,

24.

25.

26.

Summary and Arbitrary Executions informed the Commission that his mission requires
support to enable him go on field visits to countries where there have been allegations of
extra-judicial executions. He drew attention to the sustained assistance of the Institute for
Human Rights and Development, an NGO that has been working in collaboration with him,
and the desire expressed by other NGOs to also join the network.

He also pointed out that he had received information on extra-judicial executions that
allegedly took place in Burundi, Democratic Republic of Congo and Rwanda, and that the
communications received from Chad were disturbing and that he thus had the intention to
undertake a mission for the verification of the allegations. He drew attention to the urgent
need to sensitise States Parties on the importance of responding to his correspondence
and collaborating towards the success of his mission.

Some delegations called on the Special Rapporteur to meticulously verify the allegations
reported to him and, if possible, to undertake field missions and meet with the competent
authorities of the concerned States Parties.

Report of the Special Rapporteur on Prisons and Prison Conditions in Africa
Chairman E.V.O. Dankwa, Special Rapporteur on Prisons and Conditions of Detention in

Africa, informed the Commission that reports on his missions to Mali and The Gambia
had been published and that the manuscript of the report on prisons in Benin was ready.
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He also informed the Commission that he had visited various prisons in Paris, France and
held meetings with NGOs working with Penal Reform International, Amnesty International,
ACAT, etc...

i) Report of the Special Rapporteur on the Rights of Women in Africa

28.

29.

30.

31.

32.

33.

E.

Barrister Julienne Ondziel-Gnelenga, Vice Chairperson of the African Commission and
Special Rapporteur on the Rights of Women in Africa, informed the Commission that the
draft protocol on women'’s rights in Africa as adopted by the 26" Ordinary Session of the
Commission, had been forwarded to the Secretariat General by the Chairman of the
Commission for continuation of the process of its preparation and adoption by the
competent bodies of the OAU.

She also presented a report on activities undertaken in the framework of her mandate. In
particular, she related her contacts with various partners working in the field of women’s
rights or having an interest in the issue, for mobilisation of resources necessary for the
fulfilment of her mandate.

Preparation of the Draft Additional Protocol to the African Charter on Women’s
Rights in Africa.

The Special Rapporteur on the Rights of Women in Africa indicated that following the
transmittal of the Draft Protocol on Women'’s Rights in Africa to the Secretariat General of
the OAU, an NGO, Inter-African Committee on Traditional Practices with a Harmful Effect
on the Health of Women and the Girl Child, presented to the OAU a draft Convention on
the Elimination of all Forms of Harmful Practices Affecting the Fundamental Rights of
Women and Girls.

The OAU Women'’s Unit had also prepared a contribution to the said draft protocol.

On receipt of the Draft Convention of the Inter-African Committee, the Secretariat-General
wrote to the African Commission, forwarding the said document as well as the contribution
of the Women’s Unit, and requesting the Commission to incorporate the draft convention
in the Draft Protocol, to make a single document.

At the 27" Session, the Commission considered the request of the Secretariat-General
and was of the view that it was not possible to restart the work it had already done and
concluded in conformity with its mandate and whose results it had already transmitted to
the Secretariat. It therefore decided to suggest to the Secretariat-General that the Draft
Protocol should be presented as soon as possible to the Inter-Governmental Experts with
all other contributions already received or that may be received.

Ratification of the Protocol to the African Charter on Human and Peoples’
Rights on the Creation of the African Court on Human and Peoples Rights.
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34. At its 26" Ordinary Session, the Commission pondered on a strategy for quick ratification
of the Protocol to the African Charter on Human and Peoples' Rights on the Creation of
the African Court on Human and Peoples’ Rights. It decided, in particular, to carry out
sensitisation, through the media, on the importance of the protocol and the need to ratify it
with minimum delay. Members of the Commission were also requested to do all in their
power to bring about the ratification by their respective countries, the countries covered by
them, and neighbouring countries in their region. NGOs were also requested to get more
involved in this campaign for rapid ratification of the said protocol.

35. At the 27" Ordinary Session, the Commission noted that up till then there were only three
ratifications of the protocol — by Senegal, Burkina Faso and The Gambia.

36.The Commission reiterated the decision taken at its 26™ Ordinary Session on this matter.
F. Seminars and Conferences.
37. The Commission was represented at the following Meetings, Seminars and Conferences:

Meeting of Experts organised by the OAU and UNHCR on the 30" anniversary of the
OAU Convention Governing Specific Aspects of the Problems of Refugees, Displaced
People and Asylum Seekers, from 27 to 29 March 2000, in Conakry, Guinea;

. 56" Session of the United Nations Human Rights Commission, in Geneva, from 17 to
21 April 2000;
Seminar on the Right to Fair Trial, in Dakar, Senegal, from 9 to 11 September 1999;
Workshop on Juvenile Justice in Malawi in November 1999;

G. Future Seminars and Conferences.

38. The Commission decided to organise seminars and conferences on the following topics:

a) Contemporary Forms of Slavery in Africa;

b) The Right to Education;

c) Freedom of Movement and the Right to Asylum in Africa;
d) The Rights of Handicapped People in Africa;

e) Economical, Social and Cultural Rights in Africa;

39. The Commission solicited the contribution of States Parties, International Organisations,
National Human Rights Institutions and NGOs to the organisation of the above-mentioned
seminars and conferences and designated Commissioners to oversee the organisation
of the said events.

ll. Missions to States Parties.

40. Members of the Commission undertook human rights promotion and/or protection
missions to the following States Parties:
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a) Burundi;
b) Rwanda;
c) Djibouti;
d) Ethiopia;
e) Uganda; and
f) Sierra-Leone

The relevant mission reports were presented to the 27" Ordinary Session, held in Algiers.

In conformity with its mandate, the Commission intends to continue to deploy missions to
States Parties and would like to count on the cooperation of the States Parties to be
visited, whose assistance is indispensable to the smooth conduct and success of the work
to be carried out.

Adoption of Resolutions

. The Commission adopted the following resolutions at its 26" Session:

Resolution on the human rights situation in Africa;

Resolution on capital punishment;

Resolution on the right to fair trial and legal aid in Africa;

Resolution on the commemoration of the 30" Anniversary of the OAU Convention
Governing the Specific Aspects of Refugee Problems in Africa.

At its 27" session, it adopted the following resolutions:

Resolution on the peace process in the Democratic Republic of Congo;
Resolution on the peace and national reconciliation process in Somalia;
Resolution on Western Sahara.

These resolutions are attached as Annex V.
Relations with Observers

In furtherance of the effort to coordinate their activities in Africa, and to better contribute to
the work of the African Commission, the NGOs organised forums preparatory to the 26"
and 27" Ordinary Sessions of the African Commission, held in Kigali, Rwanda, from 1 to
15 November 1999, and Algiers, Algeria, from 27 April to 11 May 2000.

These forums were organised at the initiative of and under the coordination of the
International Commission of Jurists, and the African Centre for Democracy and Human
Rights Studies, in conjunction with the National Human Rights Observatory in the case of
the latter one.
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At these two forums, the NGOs, among other things, recommended to the African
Commission on Human and Peoples' Rights to engage in deep reflection on the following
subjects:

Improvement of the working methodology of the Commission, to enhance its efficacy,
particularly as regards promotion and protection;

The reinforcement of the African mechanism for the prevention, management and
resolution of conflicts in Africa;

The establishment within the African Commission on Human and Peoples’ Rights of an
early warning and rapid intervention mechanism in cases of massive violations of
Human Rights;

The protection of refugees and the guarantee of their rights;

The intensification of the fight against extreme poverty and illiteracy, which are major
sources of human rights violations in Africa;

Alleviation of the debt burden;
A campaign against impunity;

Acceleration of the process of ratification of the Protocol to the African Charter on
Human and Peoples’ Rights on the creation of the African Court on Human and
Peoples' Rights;

Urging Member States to:

» unreservedly ratify the Convention on the Elimination of all Forms of
Discrimination Against Women and the relevant Optional Protocol; the United
Nations Convention on the Rights of the Child; and the African Charter on the
Rights and Welfare of the Child;

= speed up the process of adoption of the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa;

= support all efforts for the successful conduct of the World Conference on
Racism, due to be held in September 2001, in South Africa, especially through
the organisation of an African preparatory conference.

48. The Commission took due note of the recommendations and commended the NGOs for

the quality of their contribution to its deliberations;
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49. For the first time ever, the Commission granted affiliate status to the following African
National Human Rights Institutions that had applied for such status:

1) National Human Rights Observatory — ONDH (Algiers, Algeria);
2) National Human Rights Commission (Kigali, Rwanda);
3) National Human Rights Commission (Malawi).

50. The Commission granted observer status to the following NGOs:

1) Institute for Human Rights and Development (Banjul, The Gambia);

2) Djiboutian Human Rights League (Djibouti);

3) Federation of Women'’s Associations and NGOs of Burundi (Bujumbura, Burundi);
4) Burundian Human Rights League — ITEKA (Bujumbura, Burundi);

5) Tunisian Association for Children’s Rights — ATUDE (Tunis, Tunisia);

6) Alliances for Africa (London, United Kingdom).

51. The Commission reiterates its appeal to States Parties that have yet to do so to set up
their National Human Rights Institutions.

VI. Protection Activities

52. A total of 151 complaints, including 6 new ones were tabled before the Commission
during its 26" and 27" Ordinary Sessions. It examined 130 communications, of which 53
received a final decision. The decisions relating thereto are contained in Annex V.

VIl. Administrative and Financial Matters.

53. The African Commission was briefed by the Secretary at the 26" and 27" sessions of the
Commission on the new structure of the Secretariat, the additional budget appropriation
for promotion activities and the operating funds for members of the Commission, the plan
for the reorganisation of the work of members of the Commission and the Secretariat, as
well as the démarches being undertaken with partners for the mobilisation of resources for
the implementation of activities included in the strategic plan for the period 2000-2002,
which was adopted at the 26™ session.

54. The African Commission welcomed the additional means provided for its use by the
deliberative bodies of the mother Organisation. While it fully appreciates the efforts of the
Secretariat-General to improve its working conditions, the Commission would like to
appeal to the competent bodies of the OAU to take due account of the vital needs in the
area of personnel in the process of restructuring the Secretariat of the Commission. It is
essential for the Commission to have a Documentation Centre and a sufficient number of
Legal Officers. The current structure, unfortunately, makes no provision for the post of
Documentalist, whose creation had been an established principle since 1997; only one
additional post of Legal Officer has been created (making a total of two posts of Legal
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Officer) while the current volume of work of the Commission demands at least six Legal
Officers.

Furthermore, the Commission would like to highlight the readiness of its partners to
finance its activities that are not covered by the ordinary budget. To this end, the
Commission’s partners, at meetings held from 11 to 13 January and on 7 September
1999, respectively at Lund, Sweden, and Copenhagen, Denmark, at the initiative of SIDA
and the Danish Centre for Human Rights, catalogued the Commission’s priority needs
and agreed on modalities for the mobilisation of the necessary resources. The Danish
Centre for Human Rights was designated to coordinate the mobilisation. The process of
allocation of the resources is quite advanced among some partners; with others the
bureaucratic procedures are rather involved and the procedure could still take a few
months.

For the moment, he Commission enjoys diversified support and cooperation from the
following organisations and institutions:

1. Assistance from the Danish Centre for Human Rights:

The working conditions of the Secretariat of the Commission have improved remarkably
thanks to the assistance of the Danish Centre for Human Rights, which has enabled the
hiring of supplementary staff (wo Legal Officers, one Documentalist, one Press and
Information Officer, one Administrative Officer and one Accounts Assistant), the
acquisition of computer equipment and documents for the Library, and the funding of
promotion activities such as the production of documents, field missions by members of
the Commission and training attachments for the staff. The Danish Centre for Human
Rights has assisted the Secretariat in the planning of its activities and those of the
Commissioners over a period of three years (2000-2002), as well as the mobilisation of
resources for the implementation of these activities. The strategic plan prepared in this
connection was adopted by the Commission at its 26" session.

2. Assistance from the African Society of International and Comparative Law:

With the assistance of the African Society for International and Comparative Law, the
Secretariat enjoys the services of three Legal Officers for a period of one year, renewable.
Publication of the Review of the Commission is also achieved with the technical
assistance of the Society, which has assumed responsibility for its printing and
distribution. The African Society has provided the Secretariat with the computers and
printers utilised by the above-mentioned Legal Officers.

3. Assistance from Raoul Wallenberg Institute

The grant provided by the Swedish government through the Raoul Wallenberg Institute has
covered the publication of the Review of the Commission to date. Promotion missions to
States Parties have also been funded through this grant, supplementing the available
budget. Within the framework of the above-mentioned strategic plan, it was decided that
the Swedish funds would be directly managed by the Secretariat of the Commission,
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leaving Raoul Wallenberg Institute to focus on cooperation of a scientific and technical
nature with the Commission.

4. International Commission of Jurists (ICJ):

ICJ continues to provide its support to the Commission in the execution of a variety of
activities, such as the preparation of the draft protocol on the rights of women, the study on
strategies for rapid ratification of the Protocol on the African Court on Human and
Peoples' Rights, support to the Special Rapporteur on Women'’s Rights, mobilisation for
the coordination of the activiies of NGOs with observer status with the African
Commission, organisation of NGO forums in preparation for their contribution to the work
of the Commission, etc.

5. Assistance from the European Union:

The European Union is determined to continue its support to the African Commission. A
meeting was held on 31 March 2000 in Brussels between senior officials from both
institutions. Consideration of the requests presented by the African Commission is
ongoing.

6. Assistance from the United Nations High Commissioner for Human Rights:

The Office of the United Nations High Commissioner for Human Rights, which funded the
preparation of the draft protocol on women’s rights in Africa, the organisation of the
Seminar on the Right to Fair Trial in Africa, and the preparation of the Human Rights
training manual, has offered to fund other activities of the Commission, including:

Preparations for the World Conference on Racism, Racial Discrimination, Xenophobia
and Related Intolerance;

The activities of the Special Rapporteur on Women’'s Rights in Africa, and the
preparation of the Draft Protocol on Women'’s Rights in Africa;

Sub-regional seminars on drawing up of National Plans for the promotion and
protection of human rights;

The creation of a rapid intervention mechanism in cases of massive violations of human
rights;

Follow-up activities to the Dakar seminar on the Right to Fair Trial and Legal Aid in
Africa.

7. Assistance from Friedrich Naumann Foundation:

Friedrich Naumann Foundation continues to make resource-mobilisation contacts on
behalf of the Commission, especially with the European Union and other European
partners.
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8. African Centre for Democracy and Human Rights Studies

64. The Commission has enjoyed the cooperation of the African Centre, in the preparation of

65.

66.

67.

68.

69.

the Draft Protocol on Women'’s Rights in Africa. Both organisations also cooperated, in
close collaboration with the National Human Rights Observatory (Algeria), in the
organisation and conduct of the NGO forum that preceded the 27" Ordinary Session of
the Commission. The African Centre has offered to co-organise with the Commission a
seminar on the Right to Education. Consultations on other matters pertaining to the
promotion and protection of human rights have also been maintained.

9. Other Partners:

The Commission enjoys many-formed assistance from other African and non-African
partners. New partners are joining the list of faithful friends of the Commission.

During its 26" Ordinary Session, the African Commission had consultations with officials
of the United Nations High Commissioner for Refugees on cooperation between the two
institutions for enhanced protection of the rights of refugees in Africa. The contacts are
continuing, with a view to putting together a framework for the planned cooperation, and
this is being done in collaboration with the OAU Refugee Bureau.

The Registrar of the International Penal Tribunal for Rwanda sent a message to the
Commission during its 26" Session in Kigali. The Registrar emphasised the similarities
between the two institutions’ mandates as regards the promotion and protection of human
and peoples' rights in Africa. He highlighted the complementary nature of both institutions’
missions and the need for the two to cooperate closely in the execution of these
mandates.

The Commission shares the analysis and point of view of the IPTR Registrar on this
subject. Consultations have been initiated to consider and outline the modalities for the
proposed cooperation.

The Commission plans, in accordance with article 45 of the African Charter on Human and
Peoples' Rights, to intensify the existing cooperation with other organisations and to
initiate such relations with new partners working in fields of common interest.

VIII.  Adoption of the Report by the Assembly of Heads of State and Government of

70.

the OAU.

The Assembly of Heads of State and Government of the OAU, after due consideration,
adopted the present report by a resolution in which it expressed its satisfaction at the
Report and authorised its publication.
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List of Annexures

List of countries who have signed, ratified/adhered to the African
Charter on Human and Peoples’ Rights
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Rwanda)

Agenda of the 27" Ordinary Session (27 April - 11 May 2000,

Algiers, Algeria)

Status of Submission of State Periodic Reports to the African

Commission on Human and Peoples’ Rights (as at 30 March 2000)

Resolutions adopted during the 26" and 27" Ordinary Sessions

Decisions on Communications brought before the Commission
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List of Countries that have signed, ratified/acceded to the African
Charter on Human and Peoples” Rights

(as at 31 March 1999)
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LIST OF COUNTRIES WHO HAVE SIGNED, RATIFIED/ADHERED TO

THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS

(as at 31% March 1999)

No. Country Date of Date of
signature |Ratification/| Date deposited
accession
1. | Algeria 10/04/86 01/03/87 20/03/87
2. | Angola 02/03/90 09/10/90
3. | Benin 20/01/86 25/02/86
4. | Botswana 17/07/86 22/07/86
5. | Burkina Faso 05/03/84 06/07/84 21/09/84
6. | Burundi 28/07/89 30/08/89
7. | Cameroon 23/07/87 20/06/89 18/09/89
8. | Cape Verde 31/03/86 02/06/87 06/08/87
9. | Central African Republic 26/04/86 27/07/86
10. | Comoros 01/06/86 18/07/86
11. | Congo 27/11/81 09/12/82 17/01/83
12. | Congo (RD) 23/07/87 20/07/87 28/07/87
13. | Céte d’lvoire 06/01/92 31/03/92
14. | Djibouti 20/12/91 11/11/91 20/12/91
15. | Egypt 16/11/81 20/03/84 03/04/84
16. | Equatorial Guinea 18/08/86 07/04/86 18/08/86
17. | Eritrea 14/01/99 15/03/99
18. | Ethiopia 15/06/98 22/06/98
19. | Gabon 26/02/82 20/02/86 26/06/86
20. | Gambia 11/02/83 08/06/83 13/06/83
21. | Ghana 24/01/89 01/03/89
22. | Guinea 09/12/81 16/02/82 13/05/82
23. | Guinea Bissau 04/12/85 06/03/86
24. | Kenya 23/01/92 10/02/92
25. | Lesotho 07/03/84 10/02/92 27/02/92
26. | Liberia 31/01/83 04/08/82 29/12/82
27. | Libya 30/05/85 19/07/86 26/03/87
28. | Madagascar 09/03/92 19/03/92
29. | Malawi 23/02/90 17/11/89 23/02/90
30. | Mali 13/11/81 21/12/81 22/01/82
31. | Mauritania 25/02/82 14/06/86 26/06/86
32. | Mauritius 27/02/92 19/06/92 01/07/92
33. | Mozambique 22/02/89 07/03/90
34. | Namibia 30/07/92 16/09/92
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35. | Niger 09/07/86 15/07/86 | 21/07/86
36. | Nigeria 31/08/82 22/06/83 22/07/83
37. | Uganda 18/08/86 10/05/86 27/05/86
38. | Rwanda 11/11/81 15/07/83 22/07/83
39. | Sahrawi Arab Democratic 10/04/86 02/05/86 23/05/86
Republic
40. | Sao Tome & Principe 23/05/86 28/07/86
41. | Senegal 23/09/81 13/08/82 25/10/82
42. | Seychelles 13/04/92 30/04/92
43. | Sierra Leone 27/08/81 21/09/83 27/01/84
44. | Somalia 26/02/82 31/07/85 20/03/86
45, | South Africa 09/07/96 09/07/96 09/07/96
46. | Sudan 03/09/82 18/02/86 11/03/86
47. | Swaziland 15/09/95 09/10/95
48. | Tanzania 31/05/82 18/02/84 09/03/84
49. | Chad 29/05/86 09/10/86 11/11/86
50. | Togo 26/02/82 05/11/82 22/11/82
51. | Tunisia 16/03/83 22/04/83
52. | Zambia 17/01/83 10/01/84 02/02/84
53. | Zimbabwe 20/02/86 30/05/86 12/06/86
ADOPTED: - by the eighteenth session of the Assembly of Heads of State and
Government, June 1981.
REQUIRES: - ratification/adherence of a simple majority of Member States to come
into
force.
ENTERED - into force on 21% October, 1986.

Registered with the United Nations on 10/09/1991, No. 26363.
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Annex 11

Agenda of the Twenty-sixth Ordinary Session
(Kigali, Rwanda, 1-15 November 1999)

Agenda of the Twenty-seventh Ordinary Session
(Algiers, Algeria, 27 April - 11 May 2000)
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African Commission on Human
& Peoples’ Rights

Kairaba Avenue
P.O. Box 673
BANJUL, The Gambia

26" Ordinary Session
1-15 November 1999
Kigali, Rwanda

1. Opening Ceremony (public session)

[CaaniTs)
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AGENDA
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Commission Africaine des Droit
del’Homme et des Peuples

Tel.: (220) 392962
Fax: (220) 390764
Telex: 2346 OAU BJL GV

e-mail: achpr @achpr.gm

Distribution:

General

DOC/OS(XXVI)/112/Rev.7
Original: FRENCH
ENGLISH

2. Oath by the newly elected members of the Commission (public session)

3. Election of the Chairperson and Vice-Chairperson (private session)

4. Adoption of the Agenda (private session)

5. Organisation of work (private session)

6. Observers : (public session)

a. Statements by State Delegates, NGOs and guests.

b. Co-operation between the Commission and the National Human Rights

Institutions.

c. Examination of applications for observer status

7. Consideration of Initial Reports (public session) :

i) Seychelles
i) Mali

8. The setting up of an Early intervention Mechanism in cases of massive human rights

violations (public session)

o

. Promotional Activities (public session).
a. Activity report of the Members of the Commission.

b. Examination of the report of the Special Rapporteur on summary, arbitrary

and extra-judicial executions.



10.

11.

12.

13.

14.

15.

16.

17

18.
19.
20.
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c. Examination of the report of the Special Rapporteur on prisons and conditions
of detention in Africa.

d. Examination of the report of the Special Rapporteur on the rights of women in
Africa.

e. Discussion on the Draft Protocol to the African Charter on the Rights of
Women (private session).

f. Strategy for a quick ratification of the Protocol to the African Charter on
Human and Peoples' Rights on the establishment of an African Court on
Human and Peoples’ Rights.

Situation of people with disability.
Organisation of Seminars and Conferences.
Human Rights situation in Africa.
Situation of indigenous people.
World Conference on racism.
Situation of Human Rights defenders in Africa.
. The humanitarian dimension of armed conflicts in Africa.
Situation of refugees and displaced persons and human rights in Africa
Promotion of human rights through teaching materials on human rights.

oo 3—xT 5@

Methods of work of the Commission (private session).

Evaluation and Implementation of the Mauritius Plan of Action and the role of the
African Commission on Human and People’s Rights in the implementation of the
Declaration and Plan of Action of the Grand Baie (Mauritius) (public session).

Review of some provisions of the African Charter in the light of the Protocol
establishing the African Court on Human and Peoples’ Rights (private session).

Review and Newsletter of the African Commission on Human and Peoples’ Rights
(public session).

Protective Activities (private session):
Consideration of communications

Administrative and financial matters (private session)

a. Introductory note of the Secretary on the Activities of the Commission (public
session)

b. Financial and administrative situation of the Secretariat

c. Geographical Distribution of Member States among Commissioners for
Promotional Activities

d. The issue of the construction of the headquaters
e. Participation of the Commission in certain activities of the OAU

Logo of the Commission (private session).

. Adoption of the report of the 25™ session of the African Commission (private

session).

Adoption of resolutions, recommendations and decisions (private session).

Dates, venue and provisional Agenda for the 27" ordinary session (private session).
Any other business (private session).
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21. Preparation of :

a. The session Report

b. The Final Communiqué
22. Adoption of the Session Report and the Final Communiqué (private session).
23. Reading of the Final Communigué and Closing ceremony (public session).
24. Press Conference.
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African Commission on Human Commission Africaine des
& Peoples’ Rights Droits de I’Homme et

des Peuples

Kairaba Avenue Tel.: (220) 392962
P.O. Box 673 Fax: (220) 390764
BANJUL, The Gambia [iriii] Telex: 2346 OAU BJL GV

E-mail : achpr@achpr.gm

OAU - OUA

27" Ordinary Session Distribution: General

27 April - 11 May 2000 DOC/IOS(XXVI11)/149a

Algiers, Algeria Original: FRENCH
ENGLISH

AGENDA

Opening Ceremony (public session)

Adoption of the Agenda (private on)

Organisation of work (private session)

Adoption of the report of the 25th session (private session)

Adoption of the report of the 26th session (private session)

o a0 b~ w D P

Observers: (public session)
a Statements by State Delegates and guests
b. Co-operation between the Commission and the National Human Rights
Ingtitutions
C. Examination of Affiliate status
d. Relationship and co-operation between the Commission and NGOs
e Examination of applications for observer status

7. Congderation of initid and periodic Reports (public session):

a) Initial Report of Swaziland
b) Periodic Report of Libya
C) Initial Report of Burundi

d) Periodic Report of Ghana
e Periodic Report of Rwanda

8. The setting up of an Early intervention Mechanism in cases of massive human rights
violations (public session)

9. Promotiond Activities (public session)
a) Human Rights situation in Africa
b) Activity report of the Chairman and the Members of the Commission



10.

11.

13.

14.
the

15.

16.

17.

18.

19.
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C) Examination of the report of the Special Rapporteur on Extrgjudicial,
Summary or Arbitrary Executions

d Examination of the report of the Special Rapporteur on Prisons and Conditions
of Detention in Africa

e Examination of the report of the Special Rapporteur on the Rights of Women in
Africa

f) The Drafting process of the Draft Protocol on the Rights of Women in Africa

o)) Strategy for aquick ratification of the Protocol to the African Cbarter on Human
and Peoples’ Rights on the establishment of an African Court on Human and

Peoples Rights
h) Situation of refugees and displaced personsin Africa
i) Situation of people with disability

) Organisation of Seminars and Conferences
K) Situation of indigenous people
)] World Conference on racism

m) Situation of Human Rights defendersin Africa

Review of some provisions of the African Charter in the light of the Protocol establishing
the African Court on Human and Peoples Rights (private session)

Review and Newdletter of the African Commission on Human and Peoples’ Rights
(public session)

Protective Activities (private session): Consideration of communications

Adminigtrative and financial matters (private session)

a Financial and administrative matters (private session)
b. The issue of the congtruction of the headquarters
C. Participation of the Commission in certain activities of the OAU

Methods of work of the Commission : Functioning system of the Special Rapporteurs of
Commission (private session)

Logo of the Commission (private session)

Adoption of Resolutions, Recommendations and decisions of the 27th Session
(private session)

Dates, venue and provisiona Agendafor the 28th ordinary session (private session)
Any other business (private session)
Preparation of :

a The Session Report

b. The Fina Communique

C. The 13th Annua Activity Report

Adoption of the Session Report, the Final Communique and the Annual Activity report
(private session)
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21. Reading of the Fina Communique and Closing ceremony (public session)

21. Press Conference.
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Annex 111

Status of Submission of Periodic Reports to the African Commission on
Human and Peoples® Rights (as at 30 March 2000)
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STATUS ON SUBMISSION OF STATE PERIODIC REPORTS TO THE AFRICAN COMMISSION ON HUMAN & PEOPLES’ RIGHTS* (as at 30/03/00)

NAME OF | DATE OF RATIFICATION OF DATE WHEN THE DATE OF SUBMISSION DATE OF
COUNTRIES THE CHARTER REPORTS ARE DUE OF THE REPORTS CONSIDERATION OF
THE REPORTS
1. ALGERIA 01/03/1987 1" Report 01/03/1989 1" Report October 1995 April 1996
2" Report  01/03/1991 (combining the 1989-1995 19" Ordinary Session
39 Report 01/03/1993 overdue Reports)
4™ Report 01/03/1998
57 Report 01/03/2000
2. ANGOLA 02/03/1990 1% Report 02/03/1992 1% Report October 1998 October 1998
2" Report 02/03/1994 (combining the 1992-1998 24" Ordinary Session
39 Report  02/03/1996 overdue Reports)
4" Report  02/03/2000
3. BENIN 20/01/1986 1% Report  20/01/1988 1™ Report February 1993 October 1994
2" Report  20/01/1990 16" Ordinary Session
39 Report  20/01/1992 2" Report May 2000 Scheduled for
4™ Report  20/01/1996 (combining the overdue since consideration at the 28"
5" Report  20/01/1998 1996) Ordinary Session
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4. BOTSWANA 17/07/1986 1% Report  17/07/1988
2"! Report  17/07/1990
39 Report  17/07/1992
4" Report  17/07/1994
5" Report  17/07/1996
6" Report  17/07/1998
7" Report  17/07/2000

The overdue reports are put into italic and bold. Since the Note Verbale ACHPR/PR/A046 of 30 November 1995, severa reports can be combined into one

report.

5. BURKINA FASO

06/07/1984

1" Report
2" Report
39 Report
4" Report
5" Report
6" Report
7" Report

06/07/1988
06/07/1990
06/07/1992
06/07/1994
06/07/1996
06/07/1998
06/07/2001

1% Report October 1998
(combining the 1988-1999 overdue

Reports)

May 1999

25" Ordinary Session

6. BURUNDI

28/07/1989

1" Report
2" Report
3% Report
4" Report
5" Report
6" Report

28/07/1991
28/07/1993
28/07/1995
28/07/1997
28/07/1999
28/07/2002

1% Report  March 2000
(combining the 1991 to 1999
overdue Reports)

May 2000

27" Ordinary Session

7. CAMEROON

20/06/1989

1% Report
2" Report
3" Report
4™ Report
5" Report
6™ Report

20/06/1991
20/06/1993
20/06/1995

20/06/1997

20/06/1999

20/06/2001
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8. CAPE VERDE 02/06/1987 1" Report  02/06/1989 1st Report February 1992 October 1996
2" Report  02/06/1991 20" Ordinary Session
39Report  02/06/1993
4" Report  02/06/1995
5" Report  02/06/1998
6" Report  02/06/2000
7" Report  02/06/2002
9. CENTRAL 26/04/1986 1% Report 26/04//1988
AFRICAN 2" Report  26/04/1990
REPUBLIC 3" Report  26/04/1992
4™ Report  26/04/1994
5" Report  26/04/1996
6" Report  26/04/1998
7" Report  26/04/2000
8" Report  26/04/2002
10. CHAD 09/10/1986 1" Report  09/10/1988 1% Report August 1997 May 1999
2" Report  09/10/1990 (combining the 1988-1999 overdue | 25" Ordinary Session
39Report  09/10/1992 | Reports)
4" Report  09/10/19%4
5" Report  09/10/1996
6" Report  09/10/1998
7" Report  09/10/2000
11. COMOROS 01/06/1986 1% Report 01/06/1988
2" Report  01/06/1990
39Report  01/06/1992
4" Report  01/06/1994
5" Report  01/06/1996
6" Report  01/06/1998
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12. CONGO
BRAZZAVILLE

09/12/1982

1% Report
2" Report
3" Report
4™ Report
5" Report
6" Report
7" Report

09/12/1988

09/12/1990
09/12/1992
09/12/1994
09/12/1996
09/12/1998

09/12/2000

13. CONGO (D.R.C.)

20/07/1987

1% Report
2" Report
3" Report
4" Report
5™ Report
6" Report
7" Report

20/07/1989

20/07/1991
20/07/1993
20/07/1995
20/07/1997
20/07/1999

20/07/2001

14. COTE D’'IVOIRE

06/01/1992

1% Report
2" Report
3" Report
4™ Report

06/01/1994

06/01/1996
06/01/1998
06/01/2000

15. DJIBOUTI

11/11/1991

1% Report
2" Report
3" Report
4" Report
5" Report

11/11/1993
11/11/1995
11/11/1997

11/11/1999

11/11/2001

16. EGYPT

20/03/1984

1% Report
2" Report
3 Report
4" Report
5" Report
6" Report
7" Report

20/03/1988
20/03/1990
20/03/1992
20/03/19%4
20/03/1996
20/03/1998
20/03/2000

1% Report March 1991

2" Report  April 2000

(combining the overdue since

1994)

March 1992
11" Ordinary Session

Schedul ed for
consideration at the 28"
Ordinary Session




AHG/222 (XXXVI)
Annex |1

Page 30

17. EQUATORIAL
GUINEA

07/04/1986

1% Report
2" Report
3" Report
4™ Report
5" Report
6" Report
7" Report

8" Report

07/04/1988
07/04/1990
07/04/1992
07/04/1994
07/04/1996
07/04/1998
07/04/2000

07/04/2002

18. ETHIOPIA

16/06/1998

1 Report
2" Report

16/06/2000
16/06/2002

19. ERITREA

14/01/1999

1% Report
2" Report

14/01/2001
14/02/2003

20. GABON

20/02/1986

1% Report
2" Report
34 Report
4™ Report
5" Report
6" Report
7" Report
8" Report

20/02/1988
20/02/1990
20/02/1992

20/02/1994
20/02/1996
20/02/1998
20/02/2000

20/02/2002

21. GAMBIA

08/06/1983

1% Report
2" Report
3% Report
4" Report
5" Report
6" Report
7" Report
8" Report

08/06/1988
08/06/1990
08/06/1992
08/06/1994
08/06/1996
08/ 06/1998
08/06/2000
08/06/2002

1* Report March 1992
2" Report  October 1994

October 1992
12" Ordinary Session

2" Report, October 1994
16" Ordinary Session
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22. GHANA

24/01/1989

1* Report
2" Report
39 Report
4" Report
5" Report
6" Report

24/01/1991
24/01/1993
24/01/1995
24/01/1997
24/01/1999
24/01/2001

1% Report September 1992

2" Report  March 2000
(combining the 1995, 1997 and
1999 overdue reports)

1 Report  December 1993
14™ Ordinary Session
Scheduled for
consideration during the
28" Ordinary Session

23. GUINEA

16/02/1982

1% Report
2" Report
3¢ Report
4" Report
5" Report
6" Report
7" Report

16/02/1988
16/02/1990
16/02/1992
16/02/1994
16/02/1996
16/02/1998
16/02/2000

1% Report  October 1997
(combining the 1988-1998 overdue
Reports)

1% Report  April 1998
23¢ Ordinary Session

24. GUINEA-BISSAU

04/12/1985

1% Report
2" Report
3" Report
4" Report
5™ Report
6" Report
7" Report

04/12/1988
04/12/1990
04/12/1992
04/12/1994
04/12/1996
04/12/1998
04/12/2000

25. KENYA

23/01/1992

1% Report
2" Report
3" Report
4™ Report

23/01/1994

23/01/1996
23/01/1998
23/01/2000

26. LESOTHO

10/02/1992

1% Report
2" Report
3" Report
4" Report

10/02/1994
10/02/1996
10/02/1998
10/02/2000
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27. LIBERIA 04/08/1982 1% Report  04/08/1988
2" Report  04/08/1990
39 Report 04/08/1992
4™ Report  04/08/1994
5" Report  04/08/1996
6" Report 04/08/1998
7" Report  04/08/2000
28. LIBYA 19/07/1986 1" Report  19/07/1988 | 1% Report January 1990 March 1991
2" Report  19/07/1990 19" Ordinary Session
39Report  19/07/1993
5" Report  19/07/1995 | 2™ Report March 2000 2" Report, May 2000
6" Report  19/07/1997 (combining the 1993, 1995 and 27" Ordinary Session
7" Report  19/07/1999 1997 overdue Reports)
8" Report  19/07/2001
29. MADAGASCAR 09/03/1992 1% Report  09/03/1994
2" Report  09/03/1996
39Report  09/03/1998
4™ Report  09/03/2000
30. MALAWI 17/11/1989 1% Report  17/11/1991
2" Report  17/11/1993
3 Report  17/11/1995
4" Report
17/11/1997
5" Report  17/11/1999
6" Report  17/11/2001
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31. MALI 21/ 12/ 1981 1 Report 21/12/1988 | 1st Report May 1999 November 1999
2" Report 21/12/1990 | (combining the 1988-1988 overdue | 26" Ordinary Session
39 Report  21/12/1992 | Reports)
4" Report  21/12/1994
5" Report  21/12/1996
6" Report  21/12/1998
7" Report  21/11/2001
8" Report  21/11/2003
32. MAURITANIA 14/06/1986 1% Report  14/06/1988
2" Report  14/06/1990
39 Report  14/06/1992
4" Report
14/06/1994
5" Report
14/06/1996
6" Report
14/06/1998
7" Report  14/06/2000
33. MAURITIUS 19/06/1992 1" Report  19/06/1994 | 1 Report November 1994 October 1996
2" Report 20" Ordinary Session
19/06/1998
4" Report  19/06/2000
5" Report  19/06/2002
34. MOZAMBIQUE 22/02/1989 1% Report  22/02/1991 | 1% Report September 1992 April 1996
2" Report  22/02/1993 | (combining the1991-1995 overdue | 19" Ordinary Session
39 Report  22/02/1995 | Reports)
4™ Report
22/02/1998
5" Report
22/02/2000
6" Report  22/02/2001
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35. NAMIBIA 30/07/1992 1" Report  30/07/1994 | 1% Report November 1997 April 1998

2 Report  30/07/1996 | (combining the1994-1998 overdue | 23° Ordinary Session

39Report  30/07/1998 | Reports)

4" Report  30/07/2000

5" Report  30/07/2002 | 2™ Report May 2000 Scheduled for

consideration during the
28" Ordinary Session

36. NIGER 15/07/1986 1% Report  15/07/1988

2" Report  15/07/1990

39Report  15/07/1992

4" Report  15/07/1994

57 Report  15/07/1996

6" Report  15/07/1998

7" Report  15/07/2000
37. NIGERIA 22/06/1983 1% Report  22/06/1988 | 1¥ Report August 1990 April 1993

2" Report  22/06/1990 13" Ordinary Session

39Report  22/06/1992

4™ Report  22/06/1995

5" Report  22/06/1997

6" Report  22/06/1999

7" Report  22/06/2001
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38. UGANDA 10/05/1986 1% Report  10/05/1988 | 1% Report Ma 2000 1% Report Mai 2000
2" Report  10/05/1990 | (combining the overdue since 27" Ordinary Session
39Report  10/05/1992 | 1988)
4™ Report  10/05/1994
5" Report  10/05/1996
6" Report  10/05/1998
7" Report  10/05/2000
8" Report  10/05/2002
39. RWANDA 15/07/1983 1" Report  15/07/1988 | 1 Report August 1990 1% Report, March 1991
2" Report  15/07/1990 19" Ordinary Session
39Report  15/07/1992
4" Report  15/07/1994 | 2™ Report April 2000 2" Report May 2000
5" Report  15/07/1996 | (combining the overdue since 27" Ordinary Session
6" Report  15/07/1998 | 1992)
7" Report  15/07/2000
40. SAHRAWI ARAB 02/05/1986 1% Report  02/05/1988
DEMOCRATIC 2" Report  02/05/1990
REPUBLIC 39Report  02/05/1992
4" Report  02/05/1994
57 Report  02/05/1996
6" Report 02/05/1998
7" Report  02/05/2000
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41. SAO TOME AND 23/05/1986 1% Report 23/05/1988
PRINCIPE 2" Report  23/05/1990
39Report  23/05/1992
4" Report  23/05/ 1994
5" Report  23/05/1996
6" Report  23/05/1998
7" Report  23/05/2000
8" Report  23/05/2002
42. SENEGAL 13/08/1982 1" Report  13/08/1988 | 1™ Report October 1989 1% & 2™ Reports October
2nd Report  13/08/1990 | 2 Report April 1992 1992
39Report  13/08/1992 12" Ordinary Session
4" Report  13/08/1994
5" Report  13/08/1996
6" Report 13/08/1998
7" Report  13/08/2000
8" Report  13/08/2002
43. SEYCHELLES 13/04/1992 1% Report 13/04/1994 | 1¥ Report September 1994 Scheduled for
2nd Report  13/04/1996 consideration at the 16"
39 Report  13/04/1998 ordinary session and
4" Report  13/04/2000 postponed from session to
5" Report  13/04/2002 session  because the
6" Report  13/04/2004 Government  of  the

Seychelles did not send
representatives to present
the report.
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44. SIERRA LEONE

21/09/1983

1% Report
2" Report
3" Report
4™ Report
57 Report
6" Report
7" Report

21/09/1988
21/09/1990
21/09/1992
21/09/1994
21/09/1996
21/09/1998
21/09/2000

45. SOMALIA

31/ 07/1985

1% Report
2" Report
3" Report
4" Report
5" Report
6" Report
7" Report

31/07/1988
31/07/1990
31/07/1992
31/07/1994
31/07/1996
31/07/1998
31/07/2000

46. SOUTH AFRICA

09/07/1996

1% Report
2" Report
3% Report

09/07/1998
09/07/2000
09/07/2002

1% Report 14 October 1998

May 1999
25" Ordinary Session

47. SUDAN

18/02/1986

1* Report
2" Report
3% Report
4" Report
5" Report
6" Report
7" Report
8" Report

18/02/1988
18/02/1990
18/02/1992
18/02/1994
18/02/1996

18/02/1999

18/02/2001
18/02/2003

1% Report 24 October 1996
(combining the 1988-1996 overdue
Reports)

April 1997
21% Ordinary Session

48. SWAZILAND

15/09/1995

1% Report
2" Report
39 Report
4" Report

15/09/1997
15/09/1999
15/09/2002
15/09/2004

1% Report March 2000
(combining the 1997 and 1999
overdue reports)

May 2000
27" Ordinary Session
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49. TANZANIA

18/02/1984

1* Report
2" Report
39 Report
4" Report
5" Report
6" Report
7" Report

18/02/1988

18/02/1990

18/02/1992
18/02/1994
18/02/1996
18/02/1998
18/02/2000

1% Report July 1991

March 1992
11™ Ordinary Session

50. TOGO

05/11/1982

1% Report
2" Report
39 Report
4™ Report
5" Report
6" Report
7" Report

05/11/1988
05/11/1990

05/11/1992
05/11/1995
05/11/1997
05/11/1999
05/11/2001

1% Report October 1990

March 1993
13" Ordinary Session

51. TUNISIA

16/03/1983

1% Report
2nd Report
3rd Report
4" Report
5" Report
6" Report
7" Report

16/03/1988
16/03/1990
16/03/1993
16/03/1995
16/03/1997
16/03/1999
16/03/2001

1¥ Report May 1990

2" Report  October 1995

1% Report March 1991
9" Ordinary Session

2" Report October 1995
18" Ordinary Session

52. ZAMBIA

10/ 01/ 1984

1% Report
2" Report
3" Report
4" Report
57 Report
6" Report
7" Report

10/01/1988
10/01/1990
10/01/1992
10/01/1994
10/01/1996
10/01/1998
10/01/2000
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53. ZIMBABWE 30/ 05/ 1986 1" Report 30/05/1988 1* Report October 1992 1% Report October 1992
2" Report  30/05/1990 12" Ordinary Session
39Report  30/05/1992 2 Report March 1996
4" Report  30/05/1994 (combining the 1988-1996 overdue | 2" Report  April 1997
5" Report  30/05/1996 Reports) 21%  Ordinary Session
6" Report  30/05/1999
7" Report  30/05/2001
8" Report 30/05/2003
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Annex 1V

Resolutions adopted at the 26th and 27th Ordinary Sessions
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RESOLUTION ON THE HUMAN RIGHTS SITUATION IN AFRICA

The African Commission on Human & Peoples Rights, mesting  its 26" Ordinary Session
held in Kigdi, Rwanda, from 1-15 November 1999:

Inspired by the principles enshrined in the African Charter on Human & Peoples Rights,

Noting with appreciation that all member states of the OAU are parties to the Charter;

Mindful of the fact that States parties to the Charter undertook to adopt legidative or other
measures to give effect to the rights, duties and freedoms enshrined in the Charter:

1.

6.

WELCOMES the commitment of States parties to the promotion and observance of
human rights obligations as expressed in the Grand Bay (Mauritius) Declaration and Plan
of Action, subsequently endorsed by the 35th Ordinary Session of the OAU Assembly
of Heads of State and Government and contained in the Algiers Declaration of July
1999;

However noting with regret, thet the human rights Situation in many
States continues to cause concern;

WELCOMES the resumption of democracy in Nigeria and urges the new Nigerian
government to speed up the process of repealing al decrees and laws enacted by
previous regimes, which violated the Charter;

DECIDES TO ESTABLISH COOPERATION with the OAU Mechaniam for Conflict
Prevention, Management and Resolution as well as the OAU Secretary Generd’s
gpecia representatives in the countriesin conflict;

EXPRESES DEEP CONCERN about the stuation in the Gregat
Lakesregion, Ethiopiaand Eritreaas well asin SerraLeone;

DECIDES TO SEND amisson to Serra Leone to seek information about the current
dtuation in Serra Leone, to undertake dialogue with the existing adminigrative, political
and other structuresin the country, and to make recommendations as appropriate.

CALLS upon the governments of Ethiopia and Eritrea to hdt dl hodlilities, refrain

from the tit-for-tat practice of forced deportations, observe the cease-fire agreement and
make the necessary efforts at finding a peaceful resolution to the conflict;
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7. CALLS for the resumption of the Arusha Peace process on Burundi and urges the
belligerents to observe the rights and freedoms enshrined in the African Charter.

8. FURTHERMORE DECIDES TO UNDERTAKE a promotiona goodwill vigt to
Kenya to, among other things, encourage Kenya, which witnessed the adoption of the
African Charter in Nairobi on 26 June 1981 and ratified the Charter on 23 January
1992, to submit itsinitia country report as required by Article 62 of the Charter.

9. INVITES NGOshaving observer satus with the Commission as well
as independent nationd indtitutions for the promotion and protection of human rights, to
submit regular written reports on human rights Stuations in Africa in such a manner as
would assst the Commisson in the execution of its mandate.

Donein Kigali, 15 November 1999
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RESOLUTION ON THE RIGHT TO A FAIR TRIAL AND LEGAL
ASSISTANCE IN AFRICA

The African Commisson on Human and Peoples Rights meeting a its 26" Ordinary
Sesson, held in Kigdi, Rwanda, from 1-15 November 1999;

Considering the provisons of the African Charter on Human and Peoples Rights relating
to theright to afair trid, in particular Articles 7 and 26;

Recalling the resolution on the Right to Recourse and Fair Trid adopted by the
Commission at its 11" Ordi nary sesson in Tunis, Tunida, in March 1992,

Recalling further the resolution on the Respect and the Strengthening of the Independence
of the Judiciary adopted at the 19" Ordinary session held in Ouagadougou, Burkina Faso, in
March 1996;

Noting the Recommendations of the Seminar on the Right to a Fair Trid in Africahdd in
collaboration with the African Society of Internationd and Comparative Law and Interights,
in Dakar, Senegd, from 9-11 September 1999;

Recognising the importance of the right to afair trial and lega assstance and the need to
srengthen the provisions of the African Charter rlating to this right;

1. ADOPTS the attached Dakar Declaration and Recommendations on the Right to a Fair
Trid in Africa;

2. REQUESTS the Secretariat of the Commission to forward the Dakar Declaration and
Recommendations to Minidtries of Jugtice and Chief Judtice of dl States parties, Bar
Asocigions and law schools in Africa and non-governmental organizations with
observer status, and to report to the 27" Ordinary Session in this regard;

3. DECIDES to edablish a Working Group on Fair Trid under the supervison of
Commissoner Kame Rezag-Bara and condsting of members of the Commisson and
representatives of non-governmenta organizations,

4. REQUESTS the Working Group to prepare a draft of genera principles and guiddines
on the right to afair trid and legal assstance under the African Charter and submit it to
the 27" Ordinary Session of the Commission and for comments and observations by the
Members of the Commission during the period between the 27" and the 28" Sessions;
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5. FURTHER REQUESTS the Working Group to report to the 28" Ordinary Sesson

on the find draft of the generd principles and guiddines on fair trid and legd assstance
for consideration;

6. REQUEST the Secretariat to provide the Working Group with al support and
assstance needed to implement this mission.

Donein Kigali, 15 November 1999
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RESOLUTION URGING THE STATESTO ENVISAGE
A MORATORIUM ON THE DEATH PENALTY

The African Commisson on Human and Peoples Rights mesting a its 26" Ordinary
Sesson held from 1-15 November 1999 in Kigali, Rwanda;

Recdling Article 4 of the African Charter on Human and Peoples’ Rights which affirms the
right of everyoneto life and Article V(3) of the African Charter on the Rights and Welfare of
the Child providing that Death Sentence shal not be pronounced for crimes committed by
children;

Recdling UN Commission on Human Rights' resolutions 1998/8 and 1999/61, which cdls
upon al dates that ill maintain the degth pendlty to, inter alia, establish a moratorium on
executions, with aview to abolishing the desth pendty;

Recdling UN Sub-Commisson on the Promotion and Protection of Human Rights
resolution 1999/4 which calls upon al States thet retain the death pendty and do not apply
the moratorium on executions, in order to mark the millennium, to commute the sentences of
those under sentence of death on 31 December 1999 at least to sentences of life
imprisonment and to commit themsdlves to a moratorium on the imposition of the death
pendty throughout the year 2000;

Noting that three States parties to the African Charter have ratified the Second Optional
Protocol to the International Covenant on Civil and Political Rights amed at abolition of the
degth pendlty;

Noting further that at least 19 States parties have de facto or de jure abolished the death
penélty;

Consdering the excluson of capita punishment from the pendties that the Internationa
Crimina Tribund for the Former Yugodavia and the Internationad Crimind Tribuna for
Rwanda are authorised to impose ;

Concerned that some States parties impose the desth pendty under conditions not in
conformity with the rights pertaining to a fair trid guaranteed in the African Charter on
Human and Peoples Rights;

1. URGES dl States parties to the African Charter on Human and Peoples’ Rights
that ill maintain the death pendty to comply fully with their obligations under the
treaty and to ensure that persons accused of crimes for which the death pendty isa
competent sentence are afforded al the guarantees in the African Charter;
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CALL S upon dl States parties that still maintain the desth pendlty to :
a) limit theimposgtion of the desth pendty only to the most serious crimes;

b) consder establishing a moratorium on executions of death pendty;
c) reflect on the possbility of abolishing degth pendty.

Donein Kigali, 15 November 1999.
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RESOLUTION ON THE OBSERVANCE OF THE 30TH ANNIVERSARY OF
THE OAU CONVENTION

The African Commission on Human & Peoples Rights, meeting at its 26" Ordinary Session
held in Kigdi, Rwanda, 1-15 November 1999:

Noting that the OAU Convention Governing the Specific Aspects of Refugee problems in
Africa was adopted by the Assembly of Heads of State at Addis Ababa on 10 September
1969;

Recdlling the principle laid down in the Grand Bay (Mauritius) Declaration and Plan of Action
that the high number of refugees, displaced persons and returnees in Africa constitutes an
impediment to development as well as the link between human rights violations and population
displacement;

Consgdering that African states bear the brunt of receiving and caring for refugee populations,
and

Concerned about the plight of more than 6million refugees, asylum-seekers and interndly
displaced persons across the Continent;

Aware that current mechanisms for the protection of refugees and asylum-seekers appear to
be inadequate and ineffective:

1. CONGRATULATES those states, which have spared no effort to honour their
obligations under the Convention and continue to uphold solidarity with Africa’s refugees
and asylum-seekers;

2. WELCOMES the efforts by the United Nations High Commissioner for Refugees to
integrate issues of refugee protection to human rights across Africa and to establish
cooperation between the Commission and the field offices of UNHCR in Africa;

3. DECIDES TO PARTICIPATE IN THE COMMEMORATION of the 30th
Anniversary of the OAU Convention Concerning Specific Aspects of Refugee Problems
in Africa by supporting the proposed OAU/UNHCR Conference to be held in Guinea
early 2000;

4. DECIDES TO ESTABLISH A CLOSER COOPERATION with the OAU
Refugees Bureau in the spirit that violations of human rights are the prime causes of
refugee outflows throughout the world.

5. APPEAL Sto state parties to the Charter to:

i) take steps to ensure effective implementation of the provisions of the Convention;

1)) establish a legadl and adminigtrative environment in their countries to ensure the best
possible protection of the rights of refugees and asylum-seekers; and

iii) by their observance of the Charter, to address the root causes of refugee outflows and

population displacement.



AHG/222 (XXXVI)
Annex IV

Page 48

6. DECIDES TO MAINTAIN the agenda item on Refugees, Asylum Seekers and
Displaced Personsin its ordinary sessions.

Donein Kigali, 15 November 1999.

RESOLUTION ON THE PEACE PROCESSIN THE DEMOCRATIC
REPUBLIC OF CONGO

The African Commisson on Human and Peoples Rights, mesting at its 27" Ordinary
Sessonin Algiers, Algeria, from 27 April — 11 May 2000,

Considering the halding in Algiers, Algeria on 30 April 2000, of the Summit on
thestuation in the Democratic Republic of Congo (DRC) at the invitation of H.E.
Mr.Abddaziz BOUTEFLIKA, President of the Democratic and Popular Republic of
Algeriaand current Chairman of the Organisation of African Unity (OAU);

Considering that the sad Summit provided an opportunity for an exhaustive evauation of
the implementation of the Lusaka Accord, in the light of the latest developments in the peace
process,

Noting with satisfaction the efforts of H.E. Mr. Abdelaziz BOUTEFLIKA, President of the
Democratic and Popular Republic of Algeria and current Chairman of the OAU as well as
those of the African Heads of State who participated at the Algiers Summit for a rgpid and
peaceful settlement of the conflict ravaging the Democratic Republic of Congo;

Concerned at the persastence of the state of conflict which has caused deep suffering for
the civilian populace and grave violations of human rights on the territory of the DRC,;

Noting however the sgnificant progress recorded in the Great Lakes Region and in other
forums, both regiond and internationd, in the search for a solution to the conflict in the
DRC;

1. Expressesits profound appreciation to H.E. Presdent Abdelaziz BOUTEFLIKA
for dl the initiatives taken by him and srongly encourages him to pursue his laudable
effortsin the search for argpid settlement to the conflict in DRC;

2. Welcomes the results achieved by the Algiers Summit of 30 April 2000 on the
Democratic Republic of Congo and expresses its conviction that these results would
represent a quaitative push forward for the peace dynamicsin the Democratic Republic
of Congo and the Great Lakes region;
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3. Expresses its appreciation for the encouraging results achieved in the
implementation of the Lusaka Accord and cals on the concerned parties to respect the
cease-fire and to contribute to a successful outcome to the ongoing peace dynamics,

4. Urges dl Member States of the OAU to give their full support to the peace process

in DRC and to contribute actively to the restoration of peace and security to the Great
Lakes Region.

Donein Algiers, 11 May 2000



AHG/222 (XXXVI)
Annex IV

Page 50

RESOLUTION ON THE WESTERN SAHARA

The African Commission on Human and Peoples Rights, a its 27" Ordinary Session
held in Algiers, from 27 April to 11 May 2000:

Congdering the preamble to the African Charter on Human and Peoples’ Rights which
dtates that the member States reassert their adherence to the human and peoples' rights and
freedoms contained in the declarations, conventions and other instruments adopted by the
Organisation of African Unity, the NontAligned Movement and the United Nations
Organisation,

Congdering Article 20 of the African Charter on Human and Peoples Rights which
dipulates that:

“All peoples shall have right to existence. They shall have the unquestionable
and inalienable right to self-determination. They shall freely determine their
political status and shall pursue their economic and social development
accor ding to the policy they have freely chosar’,

Recalling UN Security Council Resolution 658 (1990) by which it gpproved UN Secretary
Generd’ sreport $/21360 on the situation in the Western Sahara,

Recalling UN Security Council Resolution 690 (1991) in which the UN Security Council
approved UN Secretary Generd’s report S/22464 and decided to set up, under the latter’s
authority, the United Nations Mission on the Western Sahara (MINURSO),

Recalling paragraphs 5, 8, 9 and 10 of the general rules dated 8 November 1991
(5126185, Appendix 111) on the organisation of areferendum in the Western Sahara, which
dipulated that the Saharawi people’s referendum on sdf-determination must be free,
regularly conducted and free of coercion,

Recalling the Algiers Appedl (adopted at the 35" Summit Mesting of OAU Heads of State
and Government from 12 to 14 July 1999) which hails Africa's action in solidarity towards
completion of the decolonisation process on the continent, and specificaly implementation of
the UNO/OAU peace plan for the Western Sahara,

In view of the delay registered in the process for the referendum on self-determination in
the Western Sahara,

Calls for the organisation, within the dlotted time, of the Saharawi peopl€ s referendum on
sdf-determination, in a free, far and regular manner, as desred by the Internationd
Community,
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Calls for observance of the agreement concluded on 27 December 1997 a Houston
between the two parties, Morocco and the Polisario Front, under the aegis of James Baker,
gpecia envoy of the UN Secretary General.
Donein Algiers, 11 May 2000
RESOLUTION ON THE PEACE PROCESS AND NATIONAL
RECONCILIATION IN SOMALIA

The African Commisson on Human and Peoples Rights mesting in Algeria at its 27"
Ordinary Session from 27 April to 11 May 2000:

Recalling articles 19 through 24 and other articles of the African Charter on Human and
Peoples Rights;

Considering the Charter of the OAU that stipulates that freedom, equality, justice and
dignity are essentid objectives for the achievement of the legitimate aspirations of the African

peoples;
Concerned a the fluid Stuation of statelessness prevailing in Somdia;

Convinced that paying attention to the right to development, civil and politica rights and the
right to nationd and international peace and security, necesstates the exigence of a
democrticaly eected government by dl peoplein Somdig;

Welcoming the mesting of traditional leaders and members of the civil society in Somdia,
which started in Djibouti since the 2™ of May 2000;

Appreciating the efforts of the government of Djibouti, the IGAG, the Arab League, the
OAU and the UN in their endeavours to maintain and preserve the naiond unity of the
Somadli people and the integrity of the State of Somalia;

Welcomes the nationd reconcilition efforts currently taking place in the Djibouiti
Conference which started in Djibouti on the 2™ of May 2000, initiated by the government of
Djibouti and supported by IGAD, the Arab League, OAU, and United Nations,

Appreciates the efforts of H.E Presdent Ismail Omar GUELLEH and the Government of
Djibouti in bringing together the Somali people to in order to congder the future of Somdia,
and in guiding the negotiations towards successful results;

1. Appeals to the Somdi members of the civil society, the people of Somalia,
traditional and political leaders in Somalia to adhere to the peaceful settlement of ther
differences and to give priority to the nationd interest of maintaining the unity and
integrity of Somdia;
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2. Encourages dl eforts aming at achieving national peace and security and promoting
and protecting the Human Rights of the Somdi people.

3. Calls upon al Heads of State and Government of African countries parties to the
African Charter on Human and Peoples Rights and the Internationd Community to
support the on-going Somalia reconciliation process.

Donein Algiers, 11 May 2000
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Annex V

Decisions on Communications Brought before the Commission

At the 26" and 27" Sessions
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140/94, 141/94, 145/95 Congtitutional Rights Project, Civil Liberties
Organisation and Media Rights Agenda/Nigeria

Rapporteur: 17thsesson:  Commissioner Badawi
18thsesson:  Commissoner Umozurike
19thsesson:  Commissoner Umozurike
20th sesson:  Commissoner Dankwa
21s sesson: Commissioner Dankwa
22nd sesson:  Commissoner Dankwa
23rd sesson:  Commissioner Dankwa
24" ssson:  Commissioner Dankwa
25" sesson:  Commissioner Dankwa
26" ssson:  Commissioner Dankwa

Summary of Facts:

1 Communication 140/94 dleges that decrees issued in 1994 by the military
government of Nigeria proscribed The Guardian, Punch and The Concord newspapers
from publishing and circulating in Nigeria The Decrees are titled: The Concord
Newspapers and African Concord Weekly Magazine (Proscription and Prohibition
from Circulation) Decree No. 6, The Punch Newspapers (Proscription and Prohibition
from circulation) Decree No. 7 and the Guardian Newspaper and African Guardian
Weekly Magazine (Proscription and Prohibition from Circulation) Decree No. 8, dl of
1994. The military government had earlier closed down the Guardian and the Concord
publications whose premises were gill being occupied and sedled up by armed security
personnel and policemen, in defiance of court orders.

2. Furthermore, the military government of Nigeria arested and detained 6 pro-
democracy activids, Chief Enahoro, Prince Adeniji-Adde, Chief Kokori, Chief
Abiola, Chief Adebayo and Mr. Eno. At the time the communication was brought,
they were in detention and no charges had been brought againgt them, except Chief
Abiola, who was charged with treason and treasonable fdony. The hedth of the
detainees was deteriorating in detention.

3. The military government alegedly sent armed gangs to the houses of five leading pro-
democracy activisdts, namely Chief Ajayi, Chief Osoba, Mr. Nwankwo, Chief
Fawehinmi, and Commodore Suleiman. The gangs broke into the houses, destroyed
inventory and attacked the alleged victims.
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Communication 141/94 dleges that the Federd Government of Nigeria, through
Decrees Nos. 6, 7, and 8 of 1994, restrained and restricted the right of Nigerians to
receive information and to express and disseminate their opinions. The complaint also
aleges that the government violated proprietary rights of owners of companies by the
said decrees.

Further objection to Decrees 6, 7 and 8 of 1994 are that they contain clauses which
oud the jurisdiction of the courts, thus prohibiting them from entertaining any action in
respect of the Decrees.

Communication 145/95 elaborates on the facts stated above. It aleges that at about
3.00 am on Saturday, 11 June 1994, scores of heavily armed security operatives,
agents of the Federd Military Government of Nigeria, ssormed Concord House, the
premises of Concord Press Nigeria Limited, and African Concord Limited, publishers
of, among others, the weekly "African Concord’ news magazine, "Weekend
Concord", a weekly newspaper; "Sunday Concord", another weekly newspaper, and
a community-based weekly published n each date of the Federation, "Community
Concord".

The security agents stopped production work on various publications, drove out the
workers and sedled up the premises. On the same day, at about the same time, the
exercise was repeated by other heavily armed security agents of the Federd Military
Government a the premises of Punch Nigeria Limited, publishers of the newspapers
"The Punch”, "Sunday Punch’, and "Top lifeé'. The security agents dso stopped
production work on "The Punch”, drove out the workers, sedled up the premises and
detained the editor, Mr. Bola Bolawole, for severd days.

On 15 August 1994 at about 12.30 am., about 150 armed policemen stormed Rutam
House, the premises of Guardian Newspapers Limited and Guardian Magazines
Limited, publishers of the newspapers and news magazines "The Guardian', "The
Guardian on Sunday", "The African Guardian”, "Guardian Express’, "Lagos Life", and
"Anandd Guardian'”.

The policemen ordered that the production of the Monday edition of "The Guardian”,
which was then in progress, be stopped. They ordered al the workers out and sedled
up the premises. Later in the day, 15 journdigtsin "The Guardian" group were arrested
and detained briefly before being released on bail. Security agents were il searching
for senior editorid staff of the newspapers.

Acting through their solicitor, Gani Fawehinmi, the publishers of dl the newspapers
indtituted separate legd actions before two Federd High Courts in Lagos againg the
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Government of Nigeria over illegal invason of ther premises and closure of ther
newspapers. They chalenged the sedling up of the newspapers premises as aviolation
of the right to freedom of expression guaranteed by Section 36 of the Condtitution of
Nigeria, 1979, and Article 9 of the African Charter incorporated into Nigerian
domestic laws.

Both courts gave judgement in favour of the publishers, after consdering the evidence
and legdl submissions from both the Government and the publishers. The courts made
monetary awards in damages to the publishers and ordered the security agents to
vacate the newspapers premises. The security men briefly vacated the premises, but
returned a few weeks later to re-occupy them. The damages awarded were never

paid.

While the auits were pending before the courts, on 5 September 1994, the
Government of Nigeria issued three military decrees, Decrees No. 6, 7 and 8, by
which it proscribed over 13 newspapers and magazines published by the three media
houses from being published and dso prohibited them from circulation in Nigeria or
any part thereof for a period of six months which may be further extended.

The representative of the complainants, in his ora presentation before the Commission,
emphasised that the phrases "previoudy lad down by law" and "within the law" in
Articles 6 and 9(2), respectively, do not permit Nigeria to derogate from its
internationd obligations by making laws a itswhim.

The government responded oradly that dl decrees were necessary due to the "specid
circumgtances’ which brought it to power. It maintained that most of the detainees had
been released and most newspapers were permitted to circulate. The government
dated that it derogated from provisons of the condtitution of Nigeria "in view of the
gtuation”, judtified by public mordity, public safety and overriding public interest. With
gpecific regard to Article 9, the government argued that "within the law” mugt refer to
the current law of Nigeria, not to the Nigerian congtitution or an internationd standard.

Complaint:

15.

The complainants dlege that the following provisons of the African Charter have been
violated: Articles5,6,7, 9, 14 and 26.

Procedure:

16.

Communication 140/94 is dated 7 September 1994 and is submitted by
Condtitutional Rights Project. The Secretariat acknowledged its receipt on 23 January

1995.



AHG/222 (XXXVI)
Annex V

Page 57

17. At the 16th Sesson the Commission decided to be seized of the communication and to
send notification of it to the Government of Nigeria. In addition, the Commisson cdled
upon the Government of Nigeria to ensure that the hedth of the victims was not in
danger. Rule 109 of the Rules of Procedure was therefore invoked.

18. At the 17th session, held in March 1995 in Lomé, Togo, the Commission declared the
communication admissible. There was no response from the Nigerian Government.

19.  Communication 141/94 is dated 19 October 1994 and was filed by the Civil
Liberties Organisation. It was received at the Secretariat on 24 October 1994.

20. At the 16th Sesson in October 1994, the Commisson was seized of the
communication and decided that the State should be notified. It was aso decided that
the communication be joined with communication 140/94.

21. Communication 145/95 is dated 7 September 1994 and is filed by Media Rights
Agenda, aNigerian NGO.

22. At the 18th sesson the Commisson was seized of the communicetion. It was aso
decided that the communication should be taken up dong with the others on the
Nigeriamisson.

23.  The Commission decided to send a misson to Nigeria from 7 to 14 March 1997 and
the communications were taken up by the misson. The misson report has been
adopted by the Commisson.

24.  Thepatieswereregularly notified of dl the procedure.

LAW

Admissibility

25. Article 56 (5) of the African Charter reads:

Communications ...shall be considered if they:

Are sent after exhausting local remedies, if any, unlessitis
obvious that this procedure is unduly prolonged,...

26. This is just one of the 7 conditions specified by Article 56, but it is that which usudly
requires the mogt attention. Because Article 56 is necessarily the first considered by the
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Commission, before any subgtantive interpretation; in the jurisorudence of the African
Commission, there are severa important precedents.

Specificdly, in four decisons the Commisson has dready taken concerning Nigeria,
Article 56.5 is andlysed in terms of the Nigerian context. Communication 60/91 (Decison
ACHPR/60/91) concerned the Civil Disturbances Tribuna; Communication 101/93
(Decison ACHPR/101-93) concerned the Legd Practitioners Decree; and
Communication 129/94) concerned the Conditution (Modification and Suspension)
Decree and the Politica Parties (Dissolution) Decree.

All of the Decrees in question in the above communications contain "ouster” clauses. In the
case of the specia tribunds, these clauses prevent the ordinary courts from taking up cases
placed before the specid tribunals or from entertaining any gppeds from the decisons of
the specia tribunals. (ACHPR/60/91:23 and ACHPR/87/93:22) The Lega Practitioners
Decree specifies that it cannot be challenged in court and that anyone attempting to do so
commits a crime (ACHPR/101/93:14-15). The Condtitution Sugpension and Modification
Decree legdly prohibited its challenge in Nigerian courts (ACHPR/129/94:14-15).

Indl of the cases cited above, the Commission found that the ouster clauses render local
remedies non-exigent, ineffective or illegd. They creste a legd Stuation in which the
judiciary can provide no check on the executive branch of the government. A few courtsin
the Lagos Divison have occasondly found that they have jurisdiction; in 1995, the Court
of Apped in Lagos relying on common law, found that courts could examine Decrees not
withgtanding their ouster clauses, where the decree is " offensve and utterly hodtile to
raiondity”.

Prior to the issue of the decree, the publishers affected had brought suits; two of them had
aready won monetary damages and an order that the security agents should vacate the
premises. Neither of these directives was ever complied with.

Because there is no legd bass to chalenge government action under these decrees, the
Commission reterates its decison on communication 129/93 tha "it is reasonable to
presume that domestic remedies will not only be prolonged but are cartain to yidd no
results’. (ACHPR 129/94:8.). Indeed there is no remedy.

For these reasons and consistent with its earlier decisons, the Commission declar ed
the communications admissible.

Merits

32. Article 7(1) () provides.
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1. Every individual shall have the right to have his cause heard. This
comprises:
(&) Theright to an appeal to competent national organs against acts
violating his fundamental rights...

33. To have aduly indituted court case in the process of litigation nullified by executive decree
forecloses dl possbility of jurisdiction being exercised by competent nationd organs. A civil
case in processis itsdf an asst, one into which the litigants invest resources in the hope of an
eventud finding in ther favour. The risk of loang the case is one that every litigant accepts, but
the risk of having the suit abruptly nullified will serioudy discourage litigetion, with serious
consequence for the protection of individud rights. Citizens who cannot have recourse to the
courts of ther country are highly vulnerable to vidlation of ther rights. The nullification of the
auits in progress thus condtitutes a violation of Article 7(1)(a).

34.

35.

36.

37.

38.

Communication 141/94 dlegesthat the Federd Government of Nigeria, through Decrees
Nos. 6, 7, and 8 of 1994, restrained and restricted the right of Nigerians to receive
information and to express and disseminate their opinions.

Article 9 of the African Charter reads.
1. Everyindividual shall have theright to receive information.
2. Everyindividual shall have the right to express and disseminate
his opinions within the law.

Freedom of expresson isabasic human right, vital to an individua's persond development
and political consciousness, and participation in the conduct of public affarsin his country.
Under the African Charter, this right comprises the right to receive information and express
opinion.

The proscription of specific newspapers by name and the seding of their premises, without
ahearing & which they could defend themsdlves, or any accusation of wrongdoing, legal or
otherwise, amounts to harassment of the press. Such actions not only have the effect of
hindering the directly affected persons in disseminating their opinions, but dso poses an
immediate risk that journdlists and Newspapers not yet affected by any of the Decree will
subject themsdaves to self-censorship in order to be alowed to carry on their work.

Decrees like these pose a serious threat to the public of the right to receive information not
in accordance with what the government would like the public to know. The right to
receive information is important: Article 9 does not seem to permit derogation, no matter
what the subject of the information or opinions and no matter the politica Stuation of a
country. Therefore, the Commisson finds that the proscription of the newspapers is a
violation of Article 9 (2).
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The complainant argues that Article 9(2) must be read asreferring to "dready existing law".
The government argues that the decrees were judtified by the specid circumstances; the
complainant invokes the constancy of internationa obligations.

According to Article 9 (2) of the Charter, dissemination of opinions may be restricted by
law. This does not however mean that nationa law can set asde the right to express and
dissaminate one's opinions guaranteed a the internationa levd; this would make the
protection of the right to express one's opinion ineffective. To permit nationd law to take
precedence over internationd law would defeat the purpose of codifying certain rightsin
international law and indeed, the whole essence of tresty making.

In contrast to other international human rights insruments, the African Charter does not
contain a derogation clause. Therefore limitations on the rights and freedoms enshrined in
the Charter cannot be judtified by emergencies or specid circumstances. The only
legitimate reasons for limitations of the rights and freedoms of the African Charter are
found in Article 27(2), that is, that the rights of the Charter "shal be exercised with due
regard to the rights of others, collective security, mordity and common interest”.

The judtification of limitations must be drictly proportionate with and absolutely necessary
for the advantages which follow. Most important, a limitation may not erode a right such
that the right itsalf becomesillusory.

The government has provided no concrete evidence that the proscription was for any of
the above reasons given in Article 27(2). It has falled to prove tha proscription of the
newspapers was for any reason but ample criticism of the government. If the newspapers
had been quilty of libd, for example, they could have individualy been sued and cdled
upon to defend themsdves. There was no substantive evidence presented that the
newspapers were threatening nationa security or public order.

. For the government to proscribe a particular publication, by name, is thus disproportionate

and not necessary. Laws made to goply specificdly to one individud or legd personality
rase the serious danger of discrimination and lack of equal trestment before the law,
guaranteed by Article 3. The proscription of these publications cannot therefore be said to
be "within the law" and condtitutes aviolation of Article 9(2)

Communication 140/94 dleges that the government sent armed gangs to attack leading
human rights activists and to destroy their homes. The government has made no subgtantive
response to this alegation.

Article 5 of the Charter States:
Every individual shall have the right to the respect of the dignity of inherent
in a human being and to the recognition of hislegal status. All forms of
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exploitation and degradation of man particularly ...torture, cruel,
inhuman or degrading punishment or treatment shall be prohibited.

47. The African Commission in severd previous decisons, has set out the principle that where
alegations of human rights abuse go uncontested by the government concerned, even after
repested natifications, the Commisson must decide on the facts provided by the
complanant and treat those facts as given (See the Commisson's decisons in
communications 59/91, 60/91, 64/91, 87/93 and 101/93). This principle conforms with the
practice of other internationa human rights adjudicatory bodies and the Commisson's duty
to protect human rights as provided for in the Charter.

48. Inview of the foregoing, the Commisson finds aviolation of Article 5.

49. The detention of Sx human rights activists without charges as dleged in communication
140/94 and the detertion of Mr. Bola Bolawole and 15 journdigs in " The Guardian®
group asaleged in communication 145/95 has dso not been disputed by the government.

50. Article 6 of the Charter reads:
"Every individual shall have the right to liberty and to the security of his
person...
In particular, no one may be arbitrarily arrested or detained.”

51. To detain persons on account of their politica beliefs, especialy where no charges are
brought againgt them renders the deprivation of liberty arbitrary. The government has
maintained that no one is presently detained without charge. But this will not excuse past
arbitrary detentions. The government has failed to address the specific cases aleged in the
communications. The Commission therefore finds that there was aviolation of Article 6.

52. The complainants dso dlege that the government violated proprietary rights of owners of
companies by the said Decrees.

53. Article 14 of the Charter reads :

Theright to property shall be guaranteed. It may only be encroached upon in
the interest of public need or in the general interest of the community andin
accordance with the provisions of appropriate laws.

54. The government did not offer any explanation for the sedling up of the premises of many
publications, but maintained the saizure in violation of direct court orders. Those affected
were not previoudy accused or convicted in court of any wrongdoing. The right to
property necessarily includes a right to have access to one's property and the right not to
have one's property invaded or encroached upon. The Decrees which permitted the
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Newspapers premises to be sedled up and for publications to be seized cannot be said to
be "gppropriate’ or in the interest of the public or the community in generd. The
Commisson finds aviolaion of Article 14.

For thesereasons, the Commission

finds that there have been violations of Articles 5, 6, 7(1)(a), 9(1) and (2), and 14 of the
African Charter.

| nvites the government to take al necessary steps to comply with its obligations under the
Charter.

Donein Kigali, Rwanda on 15 November 1999
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143/95, 150/96 Constitutional Rights Project and Civil Liberties Organisation/ Nigeria

Rapporteurs. 18th Sesson: Commissoner Umozurike

19th Sesson: Commissoner Umozurike

20th Sesson: Commissioner Kisanga

21¢ Sesson:  Commissioner Dankwa

22" Session: Commissioner Dankwa

23" Session: Commissioner Dankwa

24" Session: Commissioner Dankwa

25" Session: Commissioner Dankwa

26" Session: Commissioner Dankwa

Summary of Facts:

1.

Communication 143/95 dleges tha the Government of Nigeria, through the State
Security (Detention of Persons) Amended Decree No. 14 (1994), has prohibited any
court in Nigeriafrom issuing awrit of habeas corpus, or any prerogative order for the
production of any person detained under Decree no. 2 (1984). Complainant argues
thet this law violates the African Charter on Human and Peoples’ Rights. The Decrees
were gpplied to detain without trial severa human rights and pro-democracy activists
and opposition paliticiansin Nigeria

The State Party’s Response and Observations:

The government has presented no written response to this dlegation, but in ora
datements before the Commisson (31 March 1996, 19th Ordinary Session,
QOuagadougou, Burkina Faso, Chris Osah, Head of Deegation) maintains that no
individua is presently being denied the right © habess corpus in Nigeria It has sad
that the provision of Decree No. 14 suspending the right to habeas corpus applies only
to persons detained in respect of state security, and was implemented only between
1993 and 1995, during the period of palitical insecurity following the annulled eections
of June 1993.

The government acknowledges that this provison is gill on the statute books in
Nigeria, but suggested that the right to habeas corpus would be restored in the future
by saying, "as the democratisation of society goes on, al these [decrees] will become
superfluous. They will have no place in society”.

Communication 150/96 complains that the State Security (Detention of Persons)
Decree No. 2 of 1984, which enables a person to be detained for a reviewable period
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of three months if he endangers State security, violates Article 6 of the Charter. It dso
complains of the amended Decree of 1994 prohibiting the writ of habeas corpus.

The communication dleges that Mr. Abdul Oroh, Mr. Chima Ubani, Dr. Tunji
Abgom, Chief Frank Kokori, Dr. Fred Eno, Honourable Wale Osun and Mr. Osagie
Obayunwana were detained under this decree, without charge and aso deprived of
the right to bring habeas corpus actions. The communication aleges that they are
detained in dirty, hidden, sometimes underground security cells, denied access to
medical care, to ther families and lawyers, and not permitted to have journds,
newspapers and books. It is aleged that the detainees are sometimes subjected to
torture and rigorous interrogations. The communication aleges that these conditions,
combined with the courts inability to order the production of detained persons even
on medical grounds, places the detainees lives in danger. The communication dleges
that these circumstances condtitute inhuman and degrading punishment or trestment.

The communication complains that the clauses ousting the jurisdiction of the courts to
congder the validity of decrees or acts taken thereunder is a violation to the right to
have one's cause heard, protected by Article 7(1)(a) and 7(1)(d) of the Charter, and
undermines the independence of the judiciary in contravention of Article 26.

The government has presented no response in respect of this communication.

Complaint:
The communications dlege violation of Articles5, 6, 7 and 26 of the Charter.
Procedure:

Communication 143/95 dated 14 December 1994 and filed by the Congtitutiona
Rights Project, was received at the Secretariat on 2 February 1995.

In February 1995, the Commisson was seized of the communication, and on 7
February 1995, a natification was sent to the Nigerian Government with the attached
communication asking the said Government to respond within three months.

At the 18th Session in October 1995, the communication was declared admissible,
and should be brought up by the proposed mission to Nigeria

Communication 150/96 is submitted by Civil Liberties Organisation and dated 15
January 1996. It was received at the Secretariat on 29 January 1996.
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13. At the 20th sesson held in Grand Bay, Mauritius in October 1996, the Commission
declared the communication admissible, and decided that it would be taken up
with the rlevant authorities by the planned misson to Nigeria

14.  The misson went to Nigeriafrom 7 to 14 March 1997 and a report was submitted to
the Commission.

15.  The patieswere duly notified of al the procedures.
LAW
Admissibility

16.  Article 56 (5) of the Charter requires that a complainant exhausts local remedies
before the Commisson can congder the case. Section 4 (1) of the State Security
(Detention of Persons) Decree No. 2 of 1984 states:

(1) no suit or other proceedings shall lie against any persons
for anything done or intended to be donein pursuance of this Act.

Chapter 1V of the Constitution of the Federal Republic of Nigeria ishereby
suspended for the purposes of this Act and any question whether any
provision thereof has been or is being or would be contravened by anything
done or proposed to be done in pursuance of this Act shall not be inquired
into in any court of law, and accordingly sections 219 and 259 of that
Constitution shall not apply in relation to any such question.

17. In its decison on communication 129/94, the Commisson accepted the argument of
complanants that the above ouster decrees cregte a Stuation in which "it is reasonable to
presume that domestic remedies will not only be prolonged but are certain to yield no results.”
(ACHPR 129/94:8.)

18. The oudter clauses create a legd dtuation in which the judiciary can provide no check on
the executive branch of government. A few courts in the Lagos Divison have occasondly
found that they have jurisdiction; in 1995, the Court of Apped in Lagos relying on common
law, found that courts should examine some decrees notwithstanding ouster clauses, where the
decree is "offendve and utterly hodtile to rationdity”. On ther face, ouster clauses remove the
right of courts to review decrees.

19. For these reasons, the Commission declared the communications admissble.

Merits
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20. Both communications alege that the government has prohibited the issuance by any court
of the writ of habeas corpus or any prerogative order for the production of any person
detained under Decree No. 2 of 1984. Decree No. 14 deniesthe right to those detained for
acts "prgudicid to State security or the economic adversty of the nation”. A pand has the
power to review the detentions but this is not a judicid body and its members are appointed
by the President.

21. Article 6 of the Charter reads;

Every individual shall have theright to liberty and security of his person.

No one may be deprived of his freedom except for reasons and conditions

previously laid down by law. I n particular, no one may be arbitrarily

arrested or detained.

22. The problem of arbitrary detention has existed for hundreds of years. The writ of habeas
corpus was developed as the response of common law to arbitrary detention, permitting
detained persons and their representatives to challenge such detertion and demand that the
authority either release or judtify al imprisonment.

23. Habesas corpus has become a fundamenta facet of common law legd systems. It permits
individuds to chalenge their detention proactively and collaterdly, rather than waiting for the
outcome of whatever lega proceedings may be brought againgt them. It is especidly vitd in
those ingtances in which charges have not, or may never be, brought againgt the detained
individud.

24. Deprivation of the right to habeas corpus aone does not autométicaly violate Article 6.
Indeed, if Article 6 were never violated, there would be no need for habeas corpus provisons.
However, where violation of Article 6 is widespread, habeas corpus rights are essentid in
enauring that individuals Article 6 rights are respected.

25. The question thus becomes whether the right to habeas corpus, as it has developed in
common law systems, is a necessary corollary to the protection of Article 6 and whether its
suspension thus violates this Article.

26. The African Charter should be interpreted in a culturdly sendtive way, taking into full
account the differing legd traditions of Africa and finding its expression through the laws of
each country. The government has conceded that the right to habeas corpus is important in
Nigeria, and emphasised that it will be reingtated "with the democratisation of society.”

27. The importance of habeas corpus is demondrated by the other dimensions of
communication 150/96. The government argued that no one had actudly been denied the right
to habeas corpus under the Amended Decree. Communication 150/96 provides alist of such
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individuas who are detained without charges in very poor conditions, some incommunicado,
and are unable to chalenge their detertion due to the suspension of this right. The government
has however made no specific response.

28. Frg of dl, in accordance with its well-established precedent (See the Commisson's
decisons in communications 59/91, 60/91, 64/91, 87/93 and 101/93), since the government
has presented no defence or contrary evidence that the conditions of detention are acceptable,
the Commisson accepts the alegations that the conditions of detention are a violation of
Article 5 of the Charter, which prohibits inhuman and degrading treatment. The detention of
individuals without charge or trid isaclear violaion of Articles 6 and 7(1)(a) and (d).

29. Furthermore, these individuals are being held incommunicado with no access to lawyers,
doctors, friends or family. Preventing a detainee access to his lawyer clearly violates Article
7(1)(c) which provides for the “right to defence, including the right to be defended by a
counsd of his choice” It is dso a violation of Article 18 to prevent a detainee from
communicating with his family.

30. The fact that the government refuses to release Chief Abiola despite the order for his
release on bail made by the Court of Appedl is a violation of Article 26 which obliges States
parties to ensure the independence of the judiciary. Failing to recognise a grant of bail by the
Court of Apped militates againgt the independence of the judiciary.

31. These circumstances dramaticdly illustrate how a deprivation of rights under Articles 6 and
7 is compounded by the deprivation of the right to gpply for a writ of habeas corpus. Given
the history of habeas corpus in the common law to which Nigeria is an heir, and its acute
relevance in modern Nigeria, the amended Decree suspending it must be seen as a further
violation of Artides6 and 7(1)(a) and (d).

32. The government argues that habeas corpus actions are il available to most detainees in
Nigeria, and that the right to bring habeas corpus actions is denied only to those detained for
state security reasons under Decree No. 2. While this does not cregte a Situation as serious as
when dl detainees were denied the right to chalenge their detention, the limited gpplication of
a provison does not guarantee its compatibility with the Charter. To deny a fundamenta right
to afew isjust as much aviolation as denying it to many.

33. The government attempts to justify Decree No. 14 with the necessity for state security.
While the Commisson is sympathetic to al genuine attempts to maintain public peace, it must
note that too often extreme measures to curtal rights Smply create greater unrest. It is
dangerous for the protection of human rights for the executive branch of government to
operate without such checks as the judiciary can usefully perform.
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34. Findly, as noted in the admissibility section of this decison, there is a persstent practice of
oudter clausesin Nigeria, which remove many vital maiters from the jurisdiction of the ordinary
courts. A provison for habeas corpus is not of much use without an independent judiciary to
apply it. The State Security Decree contains a clause forbidding any court from taking up any
meatter arisng under it. In previous decisons on ouster clauses in Nigeria, the Commisson has
found that they violate Articles 7 and 26 of the Charter, the duty of the government to ensure

the independence of the judiciary (See the Commission's decisions in communications 60/91,
87/93 and 129/94).

For thesereasons, the Commission

finds that there are violations of Articles 5, 6, 7(1)(a), (¢) and (d), 18 and 26 of the Charter
and

recommends that the government of Nigeria bringsits lawsin line with the Charter.

Done at Kigali, Rwanda on 15 November 1999
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148/96 Constitutional Rights Project / Nigeria

Rapporteur: 19" Sesson:  Commissioner Dankwa
20" Sesson;  Commissioner Dankwa
21¥ Sesson:  Commissioner Dankwa
22"Sesson  Commissioner Dankwa
239 Session:  Commissioner Dankwa
24th Session: Commissoner Dankwa
25th Session: Commissoner Dankwa
26th Session: Commissoner Dankwa

Summary of Facts:

1. The communication concerns 11 soldiers of the Nigerian army: WO1 Samson Elo, WO2
Jomu James, Ex. WO2 David Umukoro, Sat. Gartue Ortoo, LCPl Pullen Blacky, Ex LCH
Lucky lviero, PVT Fakolade Taiwo, PVT Adedabi Ojgide, PVT Chris Miebi, Ex PVT Otem
Anang, and WO2 Austin Ogbeowe. They were arrested in April 1990 on suspicion of being
part of a coup plot and were tried twice, once in 1990 and once in 1991. They were found
innocent on both occasions but till have not been freed. On 31 October 1991 they were
granted state pardon by the then-Armed Forces Ruling Council. However, they continue to
be held at Kirikiri Prison under terrible conditions. The complaint argues that there are no
further domestic remedies available, snce the jurisdiction of the courts over the matter has
now been ousted by military decree.

Complaint:
2. The communication dleges violaion of Article 6 of the Charter.
Procedure:

3. The communication is dated 22 August 1995 and was received at the Secretariat
on 18 September 1995.

4. At the 20th sesson hdd in Grand Bay, Mauritius, the Commisson declared the
communication admissible, and decided that it would be taken up with the rlevant authorities
by the planned mission to Nigeria The misson was undertaken between 7 and 14 March
1997 and the report was submitted to the Commission.
5. The parties were kept informed of al the procedures.

LAW
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Admissibility

6. Article 56 of the Charter reads:
" Communications... shall be considered if they:

(5) Aresent after exhausting local remedies, if any, unlessit is obvious
that this procedureis unduly prolonged.”

7. This is just one of the seven conditions specified by Article 56, but it is the one that
usudly requires the most attention. Because Article 56 is necessarily the first consdered by the
Commission, before any subgtantive consideration of communications, it has dready been the
subject of substantid interpretation; in the jurisprudence of the African Commission, there are
several important precedents.

8. Specificdly, in the four decisons the Commisson has dready taken concerning
Nigeria, Article 56 (5) is andlysed in terms of the Nigerian context. Communication 60/91
(Decison ACHPR/60/91) concerned the Robbery and Firearms Tribunal; Communication
87/93 (Decision ACHPR/87/93) concerned the Civil Disturbances Tribuna; Communication
101/93 (Decison ACHPR/101/93) concerned the Legd Practitioners Decree; and
Communication 129/94 (ACHPR/129/94) concerned the Condtitution (Modification and
Suspension) Decree and the Political Parties (Dissolution) Decree.

9. All of the Decrees in question in the above communications contain "ouster” clauses.
In the case of the specid tribunals, these clauses prevent the ordinary courts from taking up
cases placed before the specid tribunals or from entertaining any gpped s from the decisions of
the specia tribunals. (ACHPR/60/91:23 and ACHPR/87/93:22). The Legd Practitioners
Decree specifies that it cannot not be chalenged in the courts and that anyone atempting to do
so commits a crime (ACHPR/101/93:14-15). The Condtitution Suspension and Modification
legd prohibited their chdlenge in the Nigerian Courts (ACHPR/129/94:14-15).

10. In dl of the cases cited above, the Commission found that the ouster clauses render
local remedies non-exigent or ineffective. They cregte alega stuation in which the judiciary
can provide no check on the executive branch of government. A few courts in the Lagos
Divison have occasionaly found that they have jurisdiction. For ingtance, in 1995 the Court of
Apped, Lagos Divison, rdying on common law, concluded that courts should examine some
decrees notwithstanding ouster clauses, where the decree is "offensive and utterly hogtile to
rationdity”. But this decision has not been followed by any subsequent case.

11. In the ingant communiceation, the jurisdiction of the courts was ousted. Thus, no
meatter how meritorious the victims' case for freedom may be, it cannot be entertained by the
courts. Accordingly, the case was declared admissible.
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Merits

12.  Article 6 of the African Charter provides.

Every individual shall have theright to liberty and to the security

of his person. No one may be deprived of his freedom except

for reasons and conditions previously laid down by law. In particular,
no one may be arbitrarily arrested or detained.

13.  The government has not disputed any of the facts as presented by Condtitutiona
Rights Project.

14.  The African Commission, in severd previous decisons, has set out the principle that
where alegations of human rights abuses go uncontested by the government concerned,

especialy after repeated notification, the Commisson must decide on the facts provided by the
complainant and treat those facts as giver.

15.  As the government has offered no other explanaion for the detention of the 11
soldiers, the Commission has to assume that they are till being detained for the acts for which
they were found innocent in two previoustrids. Thisisaclear violaion of Article 6, and shows
disrespect by the Nigerian government for the judgements of its own courts,

16. Later, (although it was unnecessary because they were found innocent of any crime),
the soldiers were granted state pardons, but sill not freed. This condtitutes a further violaion
of Article 6 of the Charter.

For these reasons, the Commission

finds that Article 6 of the African Charter has been violated

urges the Government of Nigeria to respect the judgements of its courts and free the 11
soldiers.

Done in Kigali, Rwanda on 15 November 1999

! See the Commission's decisions on communications 59/91- Embga Mekong Louisvs. Cameroon, 60/91-
Constitutional Rights Project vs. Nigeria (in respect of Wahab Akamu, G. Adega and oers, 64/91 - Krishna
Achuthan (on behalf of Aleke Banda), 87/93- Constitutional Rights Project vs. Nigeria ( in respect of Zamani
Lekwot and 6 oers) vs. Nigeria and 101/93 - Civil Liberties Organisation ( in respect of the Nigerian Bar
Association) vs. Nigeria
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151/96 Civil Liberties Organisation / Nigeria

Rapporteur: 20™ Sesson:  Commissioner Kisanga

21¥ Sesson:  Commissioner Dankwa
22" Sesson  Commissioner Dankwa
239 Session: Commissioner Dankwa
24™ Sesson: Commissioner Dankwa
25" Session: Commissioner Dankwa
26" Session: Commissioner Dankwa

Summary of Facts:

1.

In March 1995, the Federd Military Government of Nigeria announced that it had
discovered a plot to overthrow it by force. By the end of the month, severd persons
induding dvilians and sarving and retired military personnd had been arrested in
connection with the dleged plot.

A Specid Military Tribuna was established under the Treason and Teasonable
Offences (Specid Military Tribund) Decree, which precluded the jurisdiction of the
ordinary courts. The Military Tribunal was headed by Mgor-Generd Aziza, and
composed of five serving military officers. The tribunad used the rules and procedures
of a Court-Martia, and no apped lay from its judgement. The tribund’ s decison was
only subject to confirmation by the Rovisond Ruling Coundil, the highest decison
meaking body of the military government.

The trids were conducted in secret, and the suspects were not given the opportunity
to state their defence or have access to lawyers or their families. They were not made
aware of the charges againg them until their trid. The suspects were defended by
military lawyers who were gppointed by the Federd Military Government.

Thirteen civilians tried by the Tribunal were convicted for being accessories to treason
and sentenced to life imprisonment.  These were: Dr. Beko Ransome-Kuti, Madlan
Shehu Sanni, Mr. Ben Charles Obi, Mrs. Chris Anyanwu, Mr. George Mba, Mr.
Kunle Ajibade, Alhgi Sanus Mato, Mr. Julius Badgo, Mr. Matthew Popoola, Mr.
Fdix Mdamagida, Miss Rebecca Onyabi lkpe, and Mr. Moses Ayegba. Miss
Queenette Lewis Alagoe was convicted as an accessory after the fact and sentenced
to 6 months imprisonment. The life sentences were later reduced to 15 years
imprisonment.
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5. The communication aleges that snce their arrest, the accused have been held under
inhuman and degrading conditions. They are held in military detention places, not in
the regular prisons, and are gill deprived of access to their lawyers and families. They
are hdd in dark cells, given insufficient food and no medicine or medica atention.

Complaint:

6. The complainant dleges violaions of Articles 5, 7(1)(a), (c) and (d) and 26 of the
African Charter.

Procedure:

7. The communication is dated 19 January 1996 and was received at the Secretariat on
29 January 1996.

8. At the 20th sesson held in Grand Bay, Mauritius October 1996, the Commission
declared the communication admissible, and decided that it would be taken up with the
relevant authorities by the planned misson to Nigeria The Misson took place
between 7 and 14 March 1997 and the report was submitted to the Commission.

9. The parties were kept informed of al the procedures.
LAW
Admissibility
10. Article 56 of the Charter reads:
Communications... shall be considered if they:...

(5) Are sent after exhausting local remedies, if any, unlessit is obvious
that this procedure is unduly prolonged.

11. Thisisjust one of the seven conditions specified by Article 56, but it is the one that usualy
requires the most attention. Because Article 56 is necessarily the firgt to be consdered by the
Commission, before any substantive consderation of communications, it has dready been the
subject of substantia interpretation; in the jurisprudence of the African Commisson, there are
severa important precedents.

12. Specificaly, in four decisons the Commisson has dready taken concerning Nigeria,
Article 56(5) is andysed in terms of the Nigerian context. Communication 60/91 (Decison
ACHPR/60/91) concerned the Robbery and Firearms Tribuna; Communicatiion 87/93
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(Decison ACHPR/87/93) concerned the Civil Disturbances Tribunal; Communication 101/93
(Decison ACHPR/101/93) concerned the Legal Practitioners Decree; and Communication
129/94 (ACHPR/129/94) concerned the Condtitution (Modification and Suspension) Decree
and the Politica Parties (Dissolution) Decree.

13. All of the Decrees in question in the above communications contain "ouster” clauses. In
the case of the specid tribunals, these clauses prevent the ordinary courts from taking up cases
placed before the specid tribunds or from entertaining any appedls from the decisons of the
specid tribunds. (ACHPR/60/91:23 and ACHPR/87/93:22). The Legd Practitioners Decree
gpecifies that it cannot be chdlenged in the courts and that anyone attempting to do so
commits a crime (ACHPR/101/93:14-15). The Condtitution Modification and Suspension
prohibited their chalenge in the Nigerian Courts (ACHPR/129/94:14-15).

14. In dl of the cases cited above, the Commission found that the ouster clauses render locdl
remedies non-exigent, ineffective or illegd. They create alegd Stuation in which the judiciary
can provide no check on the executive branch of government. A few courts in the Lagos
digrict have occasonally found that they have jurisdiction; in 1995 the Court of Apped in
Lagos, relying on common law, found that courts should examine some decrees
notwithstanding ouster clauses, where the decreeis "offensve and utterly hostile to rationaity™.

15. In the nstant communication, the jurisdiction of the ordinary courts was ousted and the
case againg the accused persons was brought before a specia tribuna. From thistribunal
there is no apped to the ordinary courts.

16. Thus, as dictated both by the available facts and the precedent of the African Commission,
the communication was declared admissible.

Merits

17. In dl of the above-cited cases, the ouster clauses in addition to being primafacie evidence
of admisshility, were found to condtitute violations of Article 7. The Commisson must take
this opportunity, not only to reterate the conclusons made before, that the condtitution and
procedures of the specid tribunds violate Articles 7 (1)(a) and (c) and 26, but to recommend
an end to the practice of removing entire areas of law from the jurisdiction of the ordinary
courts.

18. In ord gtatements before the Commission, the Nigerian Government has clamed that "asa
developing nation, we do not have enough resources to man these law courts very wel."
(Examination of State Reports, 13th Session, April 1993, Nigeria-Togo, p.35) Thiswasgiven
asajudtification of "specid" tribunds. Another judtification given was that a breskdown of law
and order had caused a high volume of cases (1d. pp. 37 and 39)
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19. The Government denied that there is anything specid at al about these extraordinarily
condtituted courts and maintained that they respected dl the procedures of the regular courts;
however, the government did concede that they include military officers, and that from the
gpecid tribunas there is no means of apped to the regular courts.

20. Although the government argues that the procedure before specid tribunals offers the
same protections for rights as the regular courts (See Id. a 38), this assertion is belied by the
very reasons the government gives for the tribunas, as well as the evidence submitted by the
complanants.

21. The Commisson's previous decisons found that the specid tribunds violated the Charter
because their judges were specialy appointed for each case by the executive branch, and
would include on the pand at least one, and often a mgority, of military or law enforcement
officers, in addition to a Stting or retired judge. The Commisson here reiterates its previous
decisons and declares that the trid of these persons before a specia tribund violates Article
7(2)(d) and Article 26.

22. The system of executive confirmation, as opposed to gpped, provided for in the indtitution
of specid tribunas, violates Article 7(1)(a).

23. If the domestic courts are overburdened, which the Commission does not doubt, the
Commission recommends that Government consider alocating more resources to them. The
Setting up of a pardld system has the danger of undermining the court system and creates the
likelihood of unequa gpplication of the laws.

24. The complainants have dleged that the accused were not permitted to choose their own
counsd. This is a question of fact. The government has not responded to this case
specificaly, neither has it contradicted this accusation. Therefore, in accordance with its
established practice, (See the Commisson's decisons in communications 59/91, 60/91,
64/91, 87/93 and 101/93) the Commission must take the word of the complainant as proven
and thusfinds aviolation of Article 7(2)(c).

25. Findly, the complaint aleges that the conditions of detention of the convicted persons
condtitute inhuman and degrading treatment, in violation of Article 5. The government has not
made any specific response to any of the accusations in the communication, and has not
provided any information to contradict the alegations of inhuman and degrading trestment.

26. While being hdd in a military detention camp is not necessarily inhuman, there is the
obvious danger that norma safeguards on the trestment of prisoners will be lacking. Being
deprived of access to one's lawyer, even dfter trid and conviction, is a violation of Article

7).
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27. Being deprived of the right to see one's family is a psychologicd trauma difficult to judtify,
and may conditute inhuman trestiment. Deprivetion of light, insufficient food and lack of
access to medicine or medica care o condtitute violations of Article 5.

For the abovereasons, the Commission

finds aviolation of Articles 5, 7(1)(a), (c) and (d) and 26.

appeals to the Government of Nigeria to permit the accused persons a civil re-trid with full
accessto lawyers of their choice; and improve their conditions of detention.

Donein Kigali, Rwanda on 15 November 1999
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153/96 Constitutional Rights Project / Nigeria

Rapporteur: 20th Sesson:  Commissoner Dankwa
21st Sesson:  Commissoner Dankwa
22" Sesson:  Commissioner Dankwa
23 Session: Commissioner Dankwa
24" Session: Commissioner Dankwa
25" Session: Commissioner Dankwa
26" Session: Commissioner Dankwa

Summary of Facts:

1. Between May and June 1995 the Nigerian police in the city of Owerri arrested Vincent
Obidiozor Duru, Nnemeka Sydney Onyecheaghe, Patrick Okoroafor, Collins Ndulaka
and Amanze Onuoha. They were accused of serious offences ranging from armed robbery
to kidnapping.

2. The police completed its case and submitted a report on 25 July 1995. In this report the
police linked the suspects to various robberies and kidngpping of young children which
had occurred and for which ransoms were demanded. One of the kidnapped children
escaped but the whereabouts of the others are still unknown, athough the ransoms have
been paid. The report concluded that the suspects should be detained under Decree No. 2
of 1984 (which permits detainees to be held for three months without charge) in order to
permit further investigations and for the suspects to be charged with armed robbery and
kidnapping. At present the suspects are imprisoned and no charges have been brought
agang them.

Complaint:

3. The communication dleges violaions of Articles 6 and 7 of the Charter.
Procedure:

4, The communication is dated 5 February 1996 and was received at the Secretariat on
28 February 1996.

5. At the 20th sesson held in Grand Bay, Mauritius, in October 1996, the Commission
declared the communication admissible, and decided that it would be taken up with
the rdlevant authorities by the planned mission to Nigeria The misson was undertaken
between 7 and 14 March 1997 and the report submitted to the Commission.
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The partieswere duly natified of al the procedures.

LAW

Admissibility

7.

10.

Prima facie, the communication satifies dl of the requirements for admissibility contained
in Article 56. The only question that might be raised is with regard to the exhaustion of
locd remedies required by Article 56(5). Article 56(5) requires that the complainants
must have exhausted al available loca remedies, or ese prove that such remedies are

unduly prolonged.

The very violation dleged in this case is that the victims are detained without charge or
trid, thus condtituting an arbitrary detention. The rorma remedy in such instances is for
the victims to bring an application for awrit of habeas corpus, a collaterd action in which
the court may order the police to produce an individua and justify hisimprisonment.

However, the police report contained in the file recommends that the suspects be
detained under Decree No. 2 of 1984 (Document Ref. No. CR:3000/IMSY/Voal.
33/172, p. 10 para.). By the State Security (Detention of Persons) Amended Decree No.
14 (1994), the government has prohibited any court in Nigeria from issuing a writ of
habeas corpus, or any prerogative order for the production of any person detained under
Decree No. 2 (1984).

Thus, even the remedy of habeas corpus does not exis in this Stuation. There are
consequently no remedies for the victims to resort to, and the communication was
therefore declared admissible.

Merits

11.

12.

Article 6 of the African Charter reads:

...No one may be deprived of hisfreedom except for reasons and conditions
previously laid down by law. In particular, no one may be arbitrarily arrested
or detained.

The State Security (Detention of Persons) Act provides that the Chief of General Staff
may order that a person be detained if heis

satisfied that any person is or recently has been concerned in acts prejudicial
to State
security or has contributed to the economic adversity of the nation, or in the
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preparation or instigation of such acts.

13. Persons may be detained indefinitely if the detention is reviewed every sx weeks by a
pand of nine persons, sx of whom are gppointed by the President, the other three being
the Attorney-Generd, the Director of the Prison Service, and a representative appointed
by the Inspector-Genera of Police. The pand does not have to agree that continued
detention is necessary: the detention will be renewed unless the Pand is satisfied thet the
circumstances no longer require the continued detention of the person.

14. The detainees were arrested between May and June 1995, nearly two years ago. There is
no evidence that they have been tried or even charged.

15. Even if the required reviews of detention as provided for by the Act, are being held, the
Pand which conducts the review cannot be said to meet judicid standards as mgority of
its members are gppointed by the President (the Executive) and the other three are dso
representatives of the executive branch. The Pand does not have to judtify the continued
detention of individuads, but only issue ordersin the case of release.

16. This Panel cannot thus be consdered impartid. Consequently, even if recommendations
from the mesetings of this Pand are responsible for the detainees continued detention, this
detention must be consdered arbitrary, and therefore in violation of Article 6.

17. Furthermore, Article 7(1) of the Charter provides that every individud shal have the right
to an gpped to competent nationa organs againg acts violating his fundamenta rights, and
the right to be tried within a reasonable time by an impartiad court or tribunal.

18. The meetings of the Review Pane cannot be consdered a competent nationd organ.
Since it appears that the right to file for habeas corpus is dso closed to the accused
individuds, they have been denied their rights under Article 7(1)(a).

19. A subgdiary issue is the length of time that has egpsed since ther arest. In a crimind
case, especidly one in which the accused is detained until trid, the trial must be held with

al possible speed to minimise the negative effects on the life of a person who, after dl,
may be innocent.

20. That nearly two years can pass without even charges being filed is an unreasonable ddlay.
Thus, the detainees rights under Article 7(1)(d) have also been violated.

For thesereasons, the Commission,

finds violaions of Artidles 6, 7(1)(a) and (d) of the Charter
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appeals to the Government of Nigeriato charge the detainees, or release them.

Donein Kigali, Rwanda on 15 November 1999
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206/97 Centre For Free Speech / Nigeria

Rapporteur:

23" Session; Commissioner Dankwa
24™ Session: Commissioner Dankwa
25" Session; Commissioner Dankwa
26" Sesson; Commissioner Dankwa

Summary of Facts:

1. The complanant dleges the unlawful arrest, detention, trid and conviction of four

Nigerian journdigts, by aMilitary Tribuna presided over by one Patrick Aziza.

. Thejourndists were convicted for reporting stories on the aleged 1995 coup attempt in
their various newspapers and magazines. The journdigs are: Mr. George Mba of TELL
megazine, Mr. Kunle Ajibade of THE NEWS magazine, Mr. Ben Charles Obi of
CLASS QUE Magazine and Mrs. Chris Anyanwu of TSM Magazine.

. The journalists were tried in secret and were not alowed access to counsd of their
choice,

. Thejourndigts were sentenced to various terms of imprisonment.
. The convicted journdists could not gpped againgt their sentences because of the various

Decrees promulgated by the Military Regime that ousts the jurisdiction of regular courts
from hearing appedls on cases decided by a Military Tribund.

Complaint:

The complanant assarts tha the following Articles of the African Charter have been
violated:

Articles 6, 7 and 24 and Principle 5 of the U. N. Basic Principles on the
I ndependence of the Judiciary

Procedure:

6. The communication is dated 14 July 1997 and the Secretariat acknowledged receipt on

23 September 1997.
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7. Correspondences were exchanged between the Secretariat and the parties for additional
information and to keep the latter informed of the procedures.

LAW
Admissibility

8. For a communication submitted under Article 55 of the Charter to be declared
admissble, it mugt satisfy dl the conditions stipulated under Article 56 of the Charter.
Such conditions must be assessed based on the circumstances of each particular case.
In this case, the communication prima facie is in accordance with these requirements.
The only issue that might be raised is with regard to the exhaustion of local remedies as
provided for under Article 56(5) of the Charter.

9. Article56(5) states:

Communicationsrelating to the human and peoples’ rightsreferredtoin
Article 55 received by the Commission, shall be considered if they:

... are sent after exhausting local remedies if any, unless it is obvious that
this
procedure isunduly prolonged.

10. The jurisdiction of the courts are ousted by Treason and Treasonable Offences (Specid
Military Tribuna) Decree. Applying the decisons of the Commisson in communication
60/91, which concerned the Robbery and Firearms Tribunal, communication 87/93 on
the Civil Digurbances Tribund, communication 101/92 on the Legd Practitioners
Decree and communication 129/94 relaing to the Conditution (Suspenson and
Modification) Decree and the Politicad Parties (Dissolution), the Commission finds that
loca remediesin the instant communication were non-existent or ineffective.

For the above reasons, the Commission declared the communication admissible.

Merits:

11. The complainant aleges the illegd arrest and detention of the Journdigts as baing in
violation of their right to liberty and security of person as provided for in Article 6 of the
Charter.

Article 6 of the Charter provides:

Every individual shall have theright to liberty and the security of person..
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No One may be deprived of his freedom except for the reasons and

conditions laid down by law. In particular, no one may be arbitrarily

arrested or detained.
The complainant also aleges violaion of Article 7 of the Charter and Principle 5 of the
United Nations Basic Principles on the Independence of the Judiciary in that the
Journaists were tried in secret, were denied access to counsd of their choice and later
sentenced to various terms of imprisonment. Further, that the convicted Journdists
could not apped againg their sentences because of the various Decrees promulgated
by the Military government that ousts the jurisdiction of the regular courts from hearing
such cases.

Article 7 (1) of the Charter provides:

Every individual shall have theright to have his cause heard.
Thiscomprises. (a) Theright to an appeal to competent national organs
against acts violating his fundamental rights as recognised and
guaranteed by conventions, laws, regulations and customs in force;

Principle 5 of the UN Basic Principles stipulates:

Everyone shall have theright to be tried by the ordinary courts or
tribunals using established legal procedures. Tribunalsthat do not
use the duly established procedures of the legal process shall not be
created to displace the jurisdiction belonging to the ordinary courts
or judicial tribunals.

It isaleged that the convicted persons were not alowed access to their lawyers, neither
were they given the opportunity to be represented and defended by lawyers of their
own choice a thetrid. Article 7 (1) (c) of the Charter provides:

Every individual shall have theright to defence, including the right
to be defended by counsel of his choice.

In its Resolution on the Right to Recourse Procedure and Fair Trid, the Commission in
re-enforcing this right observed in paragraph 2 (e) (i) thus:

In the determination of charges against individuals, the individual shall be
entitled in particular to:

(i) ... communicatein confidence with counsel of their choice

The denid of thisright therefore isin contravention of Article 7(1)(c) of the Charter.
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The issue of the arraignment and trid of the Journdists must aso be addressed here.
The complainant dleges that the Journaists were arraigned, tried and convicted by a
Specid Military Tribund, presded over by a serving military officer and whose
membership dso induded some serving military officers. This is in violaion of the
provisons of Article 7 of the Charter and Principle 5 of the UN Basic Principles.

It could not be said that the trid and conviction of the four Journdists by a Specid

Military tribund presided over by a serving military officer who is aso a member of the
PRC, the body empowered to confirm the sentence, took place under conditions which
genuindy afforded the full guarantees of fair hearing as provided for in aticle 7 of the
Charter. The above act isaso in contravention of Article 26 of the Charter.

Article 26 of the Charter states;

State parties to the present Charter shall have the duty to guarantee

the independence of the courts and shall allow the establishment and
improvement of appropriate national institutions entrusted with the
promotion and protection of the rights and freedoms guaranteed by

the present Charter.

Unfortunately, the government of Nigeria has not responded to the severa regquests
from the Commission for the former’'s reaction to the communication. The African
Commisson on severd previous decisons has set out the principle that where
dlegations of human rights violaions go uncontested by the government concerned,
particularly after repeated notifications or request for information on the case, the
Commission must decide on the facts provided by the complainant and treat those facts
as given ( see communications Nos. 59/91, 60/91, 64/91, 87/93 and 101/93).

In the circumstances, the Commission finds itself compelled to adopt the position that
the facts dleged by the complainant are true.

For the abovereasons, the Commission:

concludes thet the violations of Articles 6 and 7 (1)(& and (c ) and 26 occurred in this
case.

ur ges the government of Nigeriato order for the release of the four Journdigts.

Done in Kigali, Rwanda on 15 November 1999
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215/98 Rights International / Nigeria

Rapporteur:

23rd sesson: Commissoner Dankwa
24th sesson:  Commissoner Dankwa
25th session:  Commissioner Dankwa
26th Sesson:  Commissoner Dankwa

Summary of facts:

1

2.

7.

8.

9.

Complainant isan NGO based in the United States.

Complainant dlegesthat Mr. Charles Baridorn Wiwa a Nigerian sudent in Chicago was
arrested and tortured at a Nigerian Military Detention Camp in Gokana.

Complainant alleges that Mr. Wiwa was arrested on 3 January 1996 by
unknown armed soldiers in the presence of his mother and other members of
his family.

It is alleged that Mr. Wiwa remained in the said Military detention camp from
2-9 January 1996.

While in detention, Mr. Wiwa was horsawhipped and placed in a cdl with forty-five
other detainees.

. After Mr. Wiwa was identified as a relative of Mr. Ken Saro - Wiwa he was

subjected to various forms of torture.
Enclosed in the communication is medica evidence of Mr. Wiwas physicd torture.

After 5 days in the detention camp in Gokana, Mr. Wiwa was transferred to the State
Intelligence Bureau (SIB) in Port Harcourt.

Mr. Wiwa was held from 311 January 1996, without access to a legal counsd or
relatives, except for afive minutes discusson with his grandfather.

10. Mr. Wiwa, it is dleged was not informed of the charges againg him nor was he

provided with an explanation for his prolonged detention until 11 January 1996
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11. On 9 January 1996, Mr. Wiwa was findly alowed to prepare a satement in his own
defence but without alega counsd, and he did not know whét to write.

12. On 11 January 1996, Mr. Wiwa and 21 other Ogonis were brought before the
Magidgtrate Court 2 in Port-Harcourt, charged with unlawful assembly in violation of
Section 70 of the Crimina Code Laws of Eastern Nigeria 1963.

13. The charging indrument states that Mr. Wiwa participated in the said unlawful assembly
on 4 January 1996 which happensto be a day after he was arrested.

14. Mr. Wiwa however was granted bail.

15. While Mr. Wiwa was out on bail ssme un-known people believed to be government
agents abducted him and threatened his life by forcing him into acar in Port-Harcourt.

16. On the advice of Human rights lawyers, Mr. Wiwa fled Nigeria on 18 March 1996 to
Cotonou, Republic of Benin where the UN High Commissioner for Refugees declared
him arefugee.

17. On September 17 1996, the US government granted him refugee status and he has been
residing in the United States since then.

Complaint:

18. The complainant aleges that the following Articles of the African Charter on Human and
Peoples’ Rights have been violated: Articles 5, 6, 7 (1)(c) and 12 (1) and (2).

Procedure:

19. The Communication is dated 17 February 1998 and was received at the Secretariat on
19 March 1998.

20. At its 23rd ordinary sesson held in Banjul, The Gambia from 20-29 April 1998, the
Commission decided to be saized of this communication and to notify the state concerned to
send its comments on admissbility.

21. At its 24th ordinary sesson held in Banjul, The Gambia from 22 to 31 October 1998,
the Commisson declared the communication admissble and invited submissons on the
merits of the case during the 25th ordinary sesson. The Commission aso requested the
Secretariat to sudy this communication and communication No. 205/ 97 with a view to
consolidating them.

LAW
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Admissibility
22. Article 56 (5) of the Charter provides.

Communications...shall be considered if they:
are sent after exhausting local remedies, if any, unlessit is obvious that
this procedureis unduly prolonged

23. The Commission declared the communication admissible on grounds that there was lack
of avalable and effective domestic remedies for human rights violaions in Nigeria under the

military regime.

24. Relying on its precedents in communications 87/93 and 101/93, (the former was
brought on behaf of seven men sentenced to desth under a Decree which prohibits the
courts from reviewing any aspect of the trid, while the latter was brought on behdf of the
Nigerian Bar Association based on a Decree which infringed upon Nigerian lavyers
freedom of association and aso precluded the courts from hearing cases rdlating to the said
decree) the Commission interpreted the standard for congtructive exhaustion of domestic
remedies to be satisfied where here is no adequate or effective remedy available to the
individud. In this particular case, the Commisson found that Mr. Wiwa was unable to
pursue any domegtic remedy following his flight for fear of his life to the Republic of Benin
and the subsequent granting of refugee status to him by the United States of America.

25. On the issue of consolidation of the communication with No. 205/97, the Commission
decided that since it is a stage behind and since a decison on admissibility is yet to be taken
on communication 205/97, it should not, therefore, delay decison on the merits of
communication 215/98.

Merits

26. The complainant aleges that while in detention, he was horsewhipped and subjected to
various forms of torture. Article 5 of the Charter Sates:

Every individual shall have theright to the respect of the dignity inherent in

a human being and to the recognition of his legal status. All forms of
exploitation and degradation of man particularly...torture, cruel, inhuman or
degrading punishment and treatment shall be prohibited.

27. The complainant o dleges the illegd arrest and detention of Mr. Wiwa as being in
contravention of his rights to liberty and security of person as guaranteed under Article 6 of
the Charter, which provides:
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Every individual shall have theright to liberty and the security of person..
No one may be deprived of his freedom except for the reasons and
conditions laid down by law. In particular, no one may be arbitrarily
arrested or detained.

28. It isdleged further that except for the five minutes discusson Mr. Wiwa had with his
grandfather, he was not allowed access to his relatives or a counsel and was dso neither
informed of the nature of the offence nor the reasons for his arrest and detention in violation
of Article 7 (1)(c) of the Charter, which provides.

Every individual shall have theright to have his cause heard.
Thiscomprises. (¢) theright to defence, including theright to
be defended by counsel of his choice;

29. In its Resolution expounding on the components of theright to fair trid, the Commission
had observed that:

...theright to fair trial includes, among other things, the following:

(b) personswho are arrested shall be informed at the time of the arrest,

in a language which they understand of the reason for their arrest and
shall be informed promptly of any charges against them;

(e) the determination of charges against individuals, the individual

shall be entitled in particular to:...i)Have adequate time and facilities for
the presentation of their defence and to communicate in confidence with
counsel of their choice

30. The complainant aleged that he was abducted and threatened by persons believed to be
agents of the government, an action which led to his fleeing the country for sefety. He attests
that his flight, as evidenced by the granting of refugee status to him by two countries
(Republic of Benin and the U. S. ) was basaed on well-founded fear of persecution by the
Nigerian government. He attests further that since then, he has been living inthe U. S. asa
refugee. The above acts are in violation of Mr. Wiwa's rights to freedom of movement and
resdence and his right to leave and to return to his country guaranteed under Article 12(1)
and (2) of the Charter, which ate:

(1) Every individual shall have the right to freedom of movement and
residence within the borders of a State provided he abides by the law.

(2) Every individual shall have the right to leave any country including his
own, and to return to his country. This right may only be subject to
restrictions provided for by law for the protection of national security, law
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and order, public health or morality.
31. Despite invitations to the Government of Nigeria for its reponse to the dlegations in
this communication, the Commission has received none. The Commission is, therefore,
compdled to conclude the complaint on the facts in its possesson, which are the dlegations
of the complainant.
For the above reasons, the Commission
finds the government of Nigeriain violation of Articles 5, 6, 7(1) (c) and 12(1) and (2) of
the Charter

Done in Kigali, Rwanda on 15 November 1999
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73/92 Mohammed L amine Diakité&Gabon

Rapporteur: 17th Sesson: Commissoner Nguema
18th Sesson: Commissioner Nguema
19th Sesson: Commissoner Nguema
20th Sesson: Commissioner Nguema
21 Sesson: Commissioner Nguema
22"P Session: Commissioner Nguema
23rd Sesson: Commissioner Nguema
24" Session: Commissioner Nguema
25" Session: Commissioner Nguema
26" Session: Commissioner Nguema
27" Session: Commissioner Nguema

Summary of Facts:

1. The complanant is a citizen of Mdi who lived in Gabon for 17 years, and was expdled
on 4 November 1987, leaving his wife and 5 children who were dl born in Gabon.
According to the complainant, the reason for his expulson is that his friend (a certain Mr.
Coulibady Hamidou) was accused of having a sexud relationship with the firgt wife of a
Gabonese Government Minigter, Mr. Mba Eyoghe, former member of government.
Consequently, the latter usng his connections with certain Gabonnese administration
humiliated the complainant, his family and friend. The complanant dso dams that Mr.
Mba Ejoghe owes him money. The complainant and his friend were expelled from Gabon
and on 27 August 1989 following expulsion order No. 182/MATCLI-DGAT-DDF-SF.
A second order No. 126/MAT/CLD/SE/SG/DGAT/DDHF/SF of 22 June 1992 nullified
the first order, therefore the complainant and his friend were authorised to come back to
Gabon.

Complaint:
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Though the complainant does not indicate specific violaions of the provisons of the
Charter to substantiate his communication, it appears that Articles 12(4), 14 ad 18 (1)
and (2) have been violated.

Procedure

3.

10.

11.

The communicetion is dated 10 April 1992. The Commission was saized of it at its 12th
sesson.

The Secretariat of the Commission exchanged many correspondences with the parties on
the issue of exhaustion d loca remedies and reparation by the Gabonese authorities to
the complainant for the prgudice suffered.

The complainant responded and indicated that he had exhausted loca remedies and that
the Gabonese authorities were yet to remedy the violations occas oned.

At its 14th Sesson held in Banjul, the Gambia from 25 October to 3 November 1994,
the communication was declared admissible.,

At its 16" session held in October 1995, the Commission directed that a letter be sent to
the Government of Gabon to find out what steps had been taken to ded with the
complainant's case.

At the 17th sesson in March 1996, it was decided that Commissioner Nguema would
take the matter up with the Foreign Minister of Gabon.

On 30 March 1995, a Note Verbae was received from the Ministry of Foreign Affairs of
Gabon gating that Commissoner Nguema had met the Miniger of Foreign Affairs for
discussons. The case of M. Diakite had been discussed but a resolution had not been
reached. However the Gabon authorities promised to work on a solution.

The case was deferred on many occasions to adlow parties to settle the matter amicably
with the assistance of Commissioner 1saac Nguema. Unfortunately, these attempts did not
succeed.

On 11 May 1999, the Secretariat recelved a letter sent by the complainant and
addresed to the Chairman of the Commisson. The sad letter was soliciting his
intervention ex qualite to the Gabonese Head of State. The content of the letter was
brought to the attention of the Chairman. He then wrote to the President of Gabon, on 10
June 1999, requesting him to help find a lasting solution to the matter. The latter is yet to
react.
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12. On 30 March 2000, the Secretariat received aletter from the complainant acknowledging
receipt of the letter conveying the decison of the Commission to postpone consderation
of the communication to the 27" session. But at the same time expressed hiswishesthat a
final decison will be taken at the said session.

13. On 30 April 2000, the Respondent State submitted fresh evidence thereby throwing more
light on the matter and the way the complainant and his friend returned to Gabon

Law
Admissbility:

14.According to the provisions of Article 56(5) and (6) of the African Charter on
Human and Peoples’ Rights, communications received at the Commission,
concerning human and Peoples’ rights shall, in order to be considered,
necessarily fulfil the following conditions — they must be:

(5) “sent after exhausting local remedies, if any unless it is obvious that this procedure is
unduly prolonged”;

(6) “submitted within a reasonable period from the time locd remedies are exhausted or
from the date the Commission is seized with the matter”.

15. Mr Mohamed Lamine Diakité, was expelled from Gabonese territory on 22 August
1989, pursuant to awarrant issued by the administrative authority of the State. Though he
had returned to his country of origin, Mdi, he undertook démarches with a view to
causing the revocation of his warrant of expulson, as wel as obtaining compensation for
the injury suffered due to the expulson. He was later on authorised to return to Gabon
where he is resding since 9 December 1997.

16.However, the focus of the Commission’s attention is really on the fact that the
condition regarding the exhaustion d internal remedies before seizing an
international forum is based on the principle that the defendant State should
have had the opportunity to redress the injury caused to the victim by its own
means, within the framework of its own judicial system. This principle does not
however mean that the complainant should necessarily exhaust remedies,
which, in practical terms, are not available.

17.The Respondent State by correspondence dated 30 April 2000 has submitted
fresh evidence from which it essentially appears that Mr. Mohammed Lamin
Diakite had never contested the decision of expulsion No. 182/MATCLFE
DGAT-DDF-SF issued against him. His return to the Gabonese territory is
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based on a political decision by the Gabonese Head of State following talks
with his Malian counterpart during an official visit to Mali.

For the above reasons, the Commission

declares the communication brought by Mr. Mohammed Lamin Diakite
inadmissible for non-exhaustion of local remedies.

Done in Algiers, Algeria on 11 May 2000.

133/94 Association pour la Defence des Droitsde'Homme et des Libertés/
Djibouti

Rapporteur: 17th sesson: Commissoner Amega
18th sesson: Commissioner Ndiaye
19th sesson: Commissioner Ndiaye
20th sesson: Commissioner Beye
21¢t session: Commissoner Beye
22nd session: Commissioner Ben-Salem
23rd sesson: Commissioner Ben-Sdem
24" sesson : Commissioner Ben+ Sdlem
25" session : Commissioner Ben Salem
26" session : Commissioner Bent Sdlem
27" session : Commissioner Ben+ Salem

Summary of Facts:

1. The Communication isfiled by ** Association Pour la Defense des Droits de I'Homme
et des Libertés’, an NGO from Djibouti. The communication complains that there
has been a series of human rights abuses againg members of the Afar ethnic group
committed by government troops in areas of renewed fighting with the FRUD,
““Front pour la Restauration de I'Unité et de la Démocratie€’’. The FRUD draws its
support mainly from the Afar ethnic group. There are reports on extra-judicid
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executions, torture and rgpe. The communication names 26 people who have been
executed, jailed without tria or tortured.

Complaint:

2. The complainant aleges the violation of Articles 2, 3, 4,5, 6, 7, 9, 10, 11, 12 and 13
of the African Charter by the government of Djibouti.

Procedure:

3. The communication is dated 7th April 1994 and was received on 19 April 1994 at the
Secretariat.

4. The Commission was saized of the communication at its 15th ordinary sesson, and
the Minigtries of Externd Affars Judice of Djibouti were notified on the 29th of July
1994. The complainant was aso notified of this decison.

5. On 26th of August 1994, the Secretariat invoked Rule 109 of the Rules of Procedure,
i.e. asking the Government to avoid irreparable prgudice to the complanant or the
victims.,

6. On 21 October 1996, at the 20th session, the Commisson received a letter from
the complainant which demanded that the condderation of the communication be
postponed to during negotiations with the government. The Commission agreed to this
demand, particularly in the light of the fact that the communication had been given anew
Rapporteur, who would like more time to study thefile.

7. At the 22nd sesson hdd in Banjul, The Gambia from 211 November 1997, the
communication was declared admissible.

8. On 11th February 1998, the Secretariat received a faxed Note Verbae from the
Minigry of Externd Affars and Internationd Co-operation, with a declaration of the
Generd Assembly of the Associaion pour la Déense des Droit de I'Homme et des
Libertes, dated 25 May 1996, in which it decided to withdraw the communication due to
the Sgning of a protocol with the government which objective was to bring about alasting
Settlement to the demands of the civilian victims, refugees and displaced persons. The
Secretariat acknowledged receipt of this Note Verbale on 20 February 1998.

9. The Secretariat contacted the complainant to confirm the veracity of the clamed
compromise and the subsequent withdrawd of its complaint. This was done by letter
dated 1 June 1998, which was never replied.
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10. At its 25™ session, the Commission mandated Commissioner Rezag-Bara to go to
Djibouti and find an amicable solution to the dispute. At the same time, it deferred its
decison on the merit to its 26™ sesson, awaiting the outcome of the eforts of
Commissioner Rezag-Bara.

11. During his mission from 26 February to 5 march 2000, Commissoner Rezag
Bara met with the of Djiboutian authorities and the complainant, which confirmed that an
amicable settlement has aready been concluded.

12.  On 30 March 2000, the Secretariat received a letter signed by the President of
the Association pour la Défense des Droits de I'Homme et des Libertés (Associaion
for the Defence of Human Rights and Freedoms), Mr. Mohamed Moumed Soulleh,
indicating that the disagreement which formed the bass for the communication under
consderation had been amicable resolved between the parties. Mr. Houmed Soulleh
concludes by requesting the Commission to take note of this settlement.

Law
Admissbility

13. Article 56(5) of the African Charter on Human and Peoples Rights requires of any
recourse to the Commission that the communications be sent “ ... after exhausting local
remedies, if any unlessit is obvious that this procedure is unduly prolonged”.

14. At its 20" sesson, the Commission declared the communication admissible on
grounds, among others, that the materid content and effectiveness of the
arrangements struck by between the parties remained unknown to it, as well as the
results of the enquiries and judicia proceedings mentioned by the Respondent Statein
its correspondence dated 8 March 1995.

15. The case brought by the complainant is amed a causing the Commisson to declare
and congder that the facts hereunder imputed to the Djiboutian armed forces and
certain other agencies of the State congtitute a series of violations by the Respondent
State of various provisons of the Charter. The dleged wrongful acts are: the
perpetration of attacks againgt unarmed civilians and who were thus no participantsin
the combats between the forces and the rebe movement Front pour la
Restauration de I'Unité et de la Démocratie (in particular, summary and arbitrary
executions, acts of mass rape, forced displacement and regrouping) arests and
preventive detention for periods exceeding the legd limit, etc.

16. For its part, the Respondent State transmitted to the Commission documents strongly
suggesting that arrangements aimed at obtaining alasting settlement of the demands of
the victims of the vidlations blamed on the armed forces had been established, and
consequently cals on the Commission to declare the communication inadmissible.
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17. The mesdting between the complainant and Commissoner Rezag-Bara while on
mission to Djibouti, as well as the complainant's | etter, received at the Secretariat on

30 March 2000, have darified the Stuation and dso confirmed the existence of the
settlement reached between the two parties.

For thesereasons, the Commission

decides to close the case on the basis of the amicable settlement reached by the parties.

Donein Algiers, Algeriaon 11 May 2000.

147/95 and 149/96 - Sr Dawda K Jawara/ The Gambia

Rapporteur: 19" Sesson: Commissioner Kisanga
20" Sesson: Commissioner Umozurike
21% Sesson: Commissoner Umozurike
22" Session; Commissioner Dankwa
23" Session; Commissioner Dankwa
24" Session: Commissioner Dankwa
25" Session; Commissioner Dankwa
26" Session; Commissioner Dankwa
27" Session: Commissioner Dankwa

Summary of Facts.

Communication 147/95:

1. The complainant is the former Head of State of the Republic of The Gambia. He dleges
that after the Military coup of July 1994, that overthrew his government, there has been
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“blatant abuse of power by ... the military junta’. The military government is aleged to
have initiated areign of terror, intimidation and arbitrary detention.

. The complainant further dleges the abalition of the Bill of Rights as contained in the 1970
Gambia Condtitution by Military Decree No. 30/31, ousting the competence of the courts
to examine or question the vaidity of any such Decree.

. The communication aleges the banning of political parties and of Minigters of the former
cavilian government from teking part in any politica activity. The communication aleges
redrictions on freedom of expresson, movement and rdigion. These redrictions were
manifested, according to the complainant, by the arrest and detention of people without
charge, kidnappings, torture and the burning of a mosque.

. He further dleges that two former Minigers of the Armed Forces Provisonad Ruling
Council (AFPRC) were killed by the regime, asserting that the restoration of the degth
pendty through Decree No. 52 means, "the arsend of the AFPRC is now complete’.

. Hedso dleges that not less than fifty soldiers were killed in cold blood and buried in mass
graves by the military government during what the complainant terms “a staged- managed
attempted coup”. Severa members of the armed forces are aleged to have been detained
some for up to sx months without trid following the introduction of Decree No. 3 of July
1994. This Decree gives the Minister of Interior the power to detain and to extend the
period of detention ad infinitum. The Decree further prohibits the proceedings of Habeas
Corpus on any detention issued under it.

. The complainant alleges further that Decree No. 45 of June 1995, the Naiond Intelligence
Agency (NIA) Decree empowers the Minister of Interior or his designate to issue search
warrants, authorise interference with correspondence, be it wireless or eectronic.

. Findly, the communication dleges disregard for the judiciary and contempt of court
following the regime's disregard of a court order; the impostion of retroactive legidation
following the Economic Crimes (Specified Offences) Decree of 25" November 1994,
thus infringing on the rule and the due process of law.

Communication 149/96

. Communication 149/96 aleges violation of the right to life, freedom from torture and the
right to a fair trid. The complainant aleges that not less than fifty soldiers have been
summarily executed by the Gambian Military Government and buried in mass graves
following an aleged attempted coup on 11" November 1994.
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The complainant attaches the names of thirteen of the fifty soldiers dleged to have been
killed and further dleges that a former Finance Minister, Mr. Koro Ceesay was killed by
the government. He attaches a document from a former member of the AFPRC, Captain
Sadibu Hydara, to support this alegation.

He went further to state that a former AFPRC member and former Interior Minister did
not die from high blood pressure as claimed by the government but was tortured to death.

Government’s Response:

11.

12.

13.

14.

15.

16.

In its submisson on the question of admisshility, the Government raised the following
objections:

The firgt point raised is what the government called lack of ‘proofs in support’, daming
that a communication should only be received by the Commission if the individud dleges,
‘with proofs in support’ a serious or massve cases of violaions of human and peoples
rights

The government asserts that the decrees complained of may on their face vaue be seen to
be contrary to the provisons in the Charter, but clams that they must be “studied and
placed in the context of the changed circumstances in The Gambia’. Commenting on the
freedom of liberty, the government clamed it was acting in conformity with |aws
previously laid down by domedtic legidation. The government claims that the decrees
do not prohibit the enjoyment of freedoms they are merely there to secure peace and
gability and only those who want to disrupt the peace will be arrested and detained.

The submisson further claims that since the take-over, not a sngle individua has been
ddiberatdly killed; and that during the counter - coup of 11" November 1994, soldiers of
both sdes logt ther lives due mainly to the fact that the rebels were fighting back with
soldiers loyd to the government.

The Government also clams that Mr. Koro Ceesay and Mr. Sadibu Hydara aleged to
have been killed by the government died from an accident and natural causes respectively.
Post-mortem reports on the two deaths are attached.

The Government further pointed out that the communication does not fulfil some of the
conditions laid down in Article 56 of the Charter. Specificdly, that the communications
fals to meet the conditions st down in grounds 4 and 5 which states that: 56(4) }are not
based exclusively on news disseminated through the mass media~; and 56(5) }are
sent after exhausting local remedies, if any unlessit is obvious that this procedureis
unduly prolonged-~.

Complaint:
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17. The complanant dleges violation of the following Articles of the Charter:
Articles1, 2,4, 5,6, 7 (1)(d) and (2), 9(1) and (2), 10(1), 11, 12 (1) and (2), 20(1) and 26
Procedure

18. Communication 147/95 is dated 6 September 1995 and was received on 30 November
1995 at the Secretariat of the Commission.

19. Communication 149/96 was received on 12 January 1996 at the Secretariat of the
Commisson.

20. At the 19" session in March 1996, the Commission decided to be seized of the
communication and to notify the government accordingly and dated that decison on
admissibility would be taken at the 20™ session in October 1996.

21. At its 21% session in April 1997, the Commission decided to renumber the communication
as 147/95 to reflect the length of time it has been with the Commission, it dso decided to
join the communication with 149/96 and declare both of them admissible. The
Commission aso requested further information from both sdes and stated that a decison
on the merits would be taken at its 22™ session.

LAW
Admissibility:

22. The admisshility of communications by the Commisson is governed by Article 56 of the
African Charter.

This aticle lays down seven conditions that, under norma circumstances must be fulfilled
for a communication to be admissble. Of the saven, the Government clams that two
conditions have not been fulfilled; namdly; Article 56(4) and 56(5).

23. Article 56(4) of the Charter provides that ‘... are not based exclusvely on news
disseminated through the mass media .

24. The Government claims that the communication should be declared inadmissible because it
is basad exclusvely on news disseminated through the mass media, and specificdly made
reference to the attached letter of Captain Ebou Jdlow. While it would be dangerous to
rely exclusvely on news disseminated from the mass media, it would be equaly damaging
if the Commission were to rgject a communication because some aspects of it are based
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on news disseminated through the mass media. This is borne out of the fact that the
Charter makes use of the word "exclusively"

There is no doubt that the media remains the most important and if not the only source of
information. It is common knowledge that information on human rights violations is dways
gotten from the media The Genocide in Rwanda, the human rights abuses in Burundi,
Zaire, Congo, to name but afew, were reveded by the media

The issue therefore should not be whether the information was gotten from the media, but
whether the information is correct. Did the complainart try to verify the truth about these
dlegations? Did he have the means or was it possble for him to do so, given the
circumstances of his case?

The communication under consderation cannot be said to be based exclusvely on news
disseminated through the mass media because the communication is not exclusvely based
on Captan Jdlow’s letter. The complainant aleges extra-judicia execution and has
attached the names of some of those he dleges have been killed. Captain Jdlow’s letter
made no mention of this fact.

Article 56(5) of the Charter datesthat ‘... are sent after exhausting loca remedies, if any,
unlessit is obvious that this procedure is unduly prolonged .

The government also claims that the author has not attempted to exhaust locd remedies.
The government clams that the author should have sent his complaint to the police who
would in turn have investigated the alegations and prosecuted the offenders ‘in a court of
law’.

This rule is one of the most important conditions for admissbility of communications, no
doubt therefore, in dmogt dl the cases, the first requirement looked a by both the
Commission and the state concerned is the exhaugtion of local remedies.

The raionde of the locd remedies rule both in the Charter and other internationa
instruments is to ensure that before proceedings are brought before an internationa body,
the State concerned must have had the opportunity to remedy the matters through its own
locd system. This prevents the Commisson from acting as a court of firg instance rather
than a body of last resort.” Three mgjor criteria could be deduced from the practice of the
Commission in determining this rule, namely: the remedy must be available, effective and
ufficient.

! See Communications 25/89, 74/92 and 83/92 all joint
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A remedy is consdered available if the petitioner can pursue it without impediment, it is
deemed effective if it offers a prospect of success, and it is found sufficient if it is
capable of redressing the complaint.

The Government’s assertion of non-exhaustion of locd remedies will therefore be |ooked
a in this light. As aforementioned, a remedy is consdered available only if the applicant
can make use of it in the crcumstance of his case. The applicants in cases Nos.
ACHPR/60/91, ACHPR/87/93, ACHPR/101/93 and ACHPR/129/94 had their
communications declared admissble by the Commission because the competence of the
ordinary courts had been ousted ether by decrees or the establishment of specid tribunas.

The Commisson has dsressed that, remedies, the availability of which is not evidert,
cannot be invoked by the State to the detriment of the complainant. Therefore, in a
gtuation where the jurisdiction of the courts have been ousted by decrees whose vdidity
cannot be chdlenged or questioned, as is the postion with the case under consideration,
local remedies are deemed not only to be unavailable but dso non- existent.

The exigence of a remedy mus be sufficiently certain, not only in theory but adso in
practice, falling which, it will lack the requisite accessibility and effectiveness. Therefore, if
the applicant cannot turn to the judiciary of his country because of generdised fear for his
life (or even those of his rdlatives), loca remedies would be consdered to be unavailable
to him.

The complainant in this case had been overthrown by the military, he was tried in abosentia,
former Minigers and Members of Parliament of his government have been detained and
there was terror and fear for lives in the country. It would be an affront to common sense
and logic to require the complanant to return to his country to exhaust loca remedies.

There is no doubt that there was a generdised fear perpetrated by the regime as dleged
by the complainant. This created an amosphere not only in the mind of the author but dso
in the minds of right thinking people that returning to his country at that materid moment,
for whatever reason, would be risky to his life. Under such circumstances, domestic
remedies cannot be said to have been available to the complainant.

According to the established case law of the Commission, a remedy that has no prospect
of success does not condtitute an effective remedy. The prospect of seizing the nationd
courts, whose jurisdiction have been ousted by decrees, in order to seek redress is nil.
This fact is reinforced by the Government’s response of 8" March 1996, Note Verbale
No. PA 203/232/01/(97-ADJ) in which it dated tha ‘° The Gambian
Government...does not intend to spend valuable time responding to baseless and
frivolous allegations by a deposed despot.. .
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Asto whether there were sufficient remedies, one can deduce from the above analyss that
there were no remedies capable of redressing the complaints of the authors.

Consdering the fact that the regime a that materid time controlled dl the arms of
government and had little regard for the judiciary, as was demongtrated by its disregard of
acourt order inthe T. K Motors' case, and congdering further that the Court of Apped
of The Gambia in the case of Pa Salla Jagne v The State, ruled that ‘Now thereisno
human rights laws or goals and objective laws in the country’, it would be reverang
the clock of justice to request the complainant to attempt loca remedies.

It should aso be noted that the government dso clams that the communication lacks
‘proofs in support’. The pogtion of the Commisson has adways been that a
communication must establish a prima facie evidence of violation. It must specify the
provisons of the Charter dleged to have been violated. The State dso clams that the
Commisson is dlowed under the Charter to take action only on cases which reved a
series of serious or massve violations of human rights.

This is an erroneous propostion. Apart from Articles 47 and 49 of the Charter, which
empower the Commisson to condder inter-state complaints, Article 55 of the Charter
provides for the consderation of "communications other than those of States Parties'.

Further to this, Article 56 of the Charter stipulates the conditions for consderation of such
communications (see aso Chapter XV1I of the Rules of Procedure entitled "Procedure for
the Condderation of The Communications Received in Conformity with Article 55 of the
Charter). In any event, the practice of the Commisson has been to consder
communications even if they do not reved a series of serious or massive violaions. It isout
of such useful exercise that the Commission has, over the years, been able to build up its
case law and jurisprudence.

The argument that the action of the Government is in conformity with regulaions
previously laid down by law is unfounded: the Commission decided in its decison on
communication 101/93, with respect to freedom of association, that, “competent
authorities should not enact provisions which limit the exercise of this freedom.
The competent authorities should not override constitutional provisions or
undermine fundamental rights guaranteed by the constitution and international
human rights standards’. And more importantly, the Commission in its Resolution on
the Right to Freedom of Association had also reterated that: "The regulation of the
exercise of the right to freedom of association should be consistent with States
obligations under the African Charter on Human and Peoples Rights®. It follows
that any law which is pleaded for curtailing the enjoyment of any of the rights provided for
in the Charter must meet this requirement.

For these reasons, the Commission declared the communications admissble.
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Merits

44. The complainant alleges that by suspending the Bill of Rights in the 1970 Gambian

45.

46.

47.

48.

49.

50.

51.

52.

Constitution, the government violated Articles 1 and 2 of the African Charter.

Article 1 of the Charter provides that “The member States ... parties to the present
Charter shall recognise the rights, duties and freedoms enshrined in this Charter...”,
while Article 2reads: “Every individual shall be entitled to the enjoyment of the
rights and freedoms recognised and guaranteed in the present Charter...”

Article 1 gives the Charter the legally binding character always attributed to
international treaties of this sort. Therefore a violation of any provision of the Charter,
automatically means a violation of Article 1 If a State party to the Charter ails to
recognise the provisions of the same, there is no doubt that it is in violation of this
Article. Its violation, therefore, goes to the root of the Charter.

The Republic of the Gambia ratified the Charter on 6 June 1983. In its first periodic
report to the Commission in 1992, the Gambian government asserted that “Most of
the rights set out in the Charter have been provided for in Chapter 3, Sections 13 to
30 of the 1970 Constitution...The Constitution predicts the Gambian accession to
the covenants, but in fact gave legal effect to some of the provisions of the Charter”.
This therefore means that the Gambian government gave recognition to some of the
provisions of the Charter (i.e. those contained in chapter 3 of its Constitution), and
incorporated them into its domestic law.

By suspending Chapter 3,( the Bill of Rights), the government therefore restricted
the enjoyment of the rights guaranteed therein, and, by implication, the rights
enshrined in the Charter.

It should however be stated that the suspension of the Bill of Rights does not ipso
facto means the suspension of the domestic effect of the Charter. In
Communication 129/94, the Commission held that “the obligation of ... a
government remains unaffected by the purported revocation of the domestic effect
of the Charter”

The suspension of the Bill of Rights and consequently the application of the Charter
was not only a violation of Article 1 but also a restriction on the enjoyment of the
rights and freedoms enshrined in the Charter, thus violating Article 2 of the Charter
as well.

Article 4 of the Charter states that “Every human being shall be entitled to respect
for his life and the integrity of his person. No one may be arbitrarily deprived of this
right”.

While the complainant alleges that there have been extra-judicial killings, no
concrete evidence was adduced to support this allegation. The Military government
has provided official post-mortem reports on the causes of the deaths of Messrs.
Koro Ceesay and Sadibu Hydara. The government does not dispute the fact that
soldiers died during the counter coup in November 1994, but claims that “soldiers
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of both sides lost their lives due mainly to the fact that the rebels were fighting back
with soldiers loyal to the government”. It also claims that since the take-over, not a
single individual has been deliberately killed.

It is not for the Commission to verify the authenticity of the post-mortem reports or
the truth of the government’s defence. The burden is on the complainant to furnish
the Commission with evidence of his allegations. In the absence of concrete proof,
the Commission cannot hold the latter to be in violation of Article 4 of the Charter.

Article 5 of the Charter reads: “... All forms of ... torture, cruel, inhuman or
degrading punishment and treatment shall be prohibited”.

The complainant alleges that the Military perpetrated a reign of terror, intimidation
and torture when it seized power. While there is evidence of intimidation, arrests
and detentions, there is no independent report of torture.

The complainant further alleges that detention of persons incommunicado and
preventing them from seeing their relatives constitutes torture. The State has
refuted this claim and has challenged the complainant to verify the truth from those
who were detained. To date, the Commission has received no evidence from the
complainant. In the absence of proof therefore, the Commission cannot hold the
government to be in violation of Article 5. In this regard, the Commission is relying
on its decision in communication ACHPR/60/91: 27 where it held that “ without
specific information as to the nature of the acts themselves, the Commission is
thus unable to find a violation of Article 5”.

Article 6 of the Charter reads: “Every individual shall have the right to liberty
and to the security of his person. No one may be deprived of this freedom
except for reasons and conditions previously laid down by law. In particular,
no one may be arbitrarily arrested”.

The Military government has not refuted the allegations of arbitrary arrests and
detentions, but has defended its position by stating that, its action must be “studied
and placed in the context of the changed circumstances in The Gambia”. It also
claims that it is acting within the confines of legislation ‘previously laid down by law’,
as required by the wordings of Article 6 of the Charter.

The Commission in its decision on communication 101/93 laid down a general
principle with respect to freedom of association that “competent authorities should
not enact provisions which limit the exercise of this freedom. The competent
authorities should not override constitutional provisions or undermine fundamental
rights guaranteed by the constitution or international human rights standards”. This
principle therefore applies not only to freedom of association but also to all other
rights and freedoms. For a State to avail itself of this plea, it must show that such a
law is consistent with its obligations under the Charter. The Commission finds
the arrests and incommunicado detention of the aforementioned persons
inconsistent with Gambia's obligations under the Charter. They constitute arbitrary
deprivation of their liberty and thus a violation of Article 6 of the Charter. Decree No.
3 is, therefore, contrary to the spirit of Article 6.
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Article 7(1) (d) of the Charter reads:

Every individual shall have the right to have his cause heard. This
comprises:

... theright to be tried within a reasonable period of time by an impartial
court or tribunal.

Given that the Minister of Interior could detain anyone without trial for up to six
months, and could etend the period ad infinitum, his powers in this case, is
analogous to that of a court, and with all intents and purposes, he is more likely to
use his discretion at the detriment of the detainees, who are already in a
disadvantaged position. The victims will be at the mercy of the Minister who, in this
case, will render favour rather than vindicating a right. This power granted to the
Minister renders valueless the provision enshrined in Article 7(1) (d) of the Charter.

Article 7(2) of the Charter reads:

No one may be condemned for an act or omission which did not
constitute a legally punishable offence at the time it was committed. No
penalty may be inflicted for an offence for which no provision was made
at the time it was committed.

This provision is a general prohibition on retroactivity. It is to ensure that, citizens at
all times are fully aware of the state of the law under which they are living. The
Economic Crimes (Specified Offences) Decree of 25" November 1994 which was
deemed to have come into force in July 1994, is therefore, a serious violation of this
right.

Article 9 of the Charter reads:
(1). Every individual shall have the right to receive information”.
(2). Every individual shall have the right to express and disseminate his
opinion within the law.

The government did not provide any defence to the allegations of arrests,
detentions, expulsions and intimidation of journalists, made by the complainant. The
intimidation and arrest or detention of journalists for articles published and questions
asked deprives not only the journalists of their rights to freely express and
disseminate their opinions, but also the public, of the right to information. This action
is clearly a breach of the provisions of Article 9 of the Charter.

The complainant alleges that political parties have been banned, and that an
Independent Member of Parliament and his supporters were arrested for planning a
peaceful demonstration. In addition, Ministers and Members of Parliament in the
former regime have been banned from taking part in any political activity and some
of them restricted from travelling out of the country; with a maximum sentence of
three years for any default.
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The imposition of the ban on former Ministers and Members of Parliament is h
contravention of their rights to participate freely in the government of their country
provided for under Article 13(1) of the Charter. Article 13(1) reads:

Every citizen shall have the right to participate freely in the government
of his country, either directly or through freely chosen representatives in
accordance with the provisions of the law.

Also, the banning of political parties is a violation of the complainants' rights to
freedom of association guaranteed under Article 10(1) of the Charter. In its decision
on communication 101/93, the Commission stated a general principle on this right,
to the effect that “competent authorities should not enact provisions which
limit the exercise of this freedom. The competent authorities should not
override constitutional provisions or undermine fundamental rights
guaranteed by the constitution and international human rights standards”.
And more importantly, the Commission in its Resolution on the Right to Freedom of
Association had also reiterated that: "The regulation of the exercise of the right
to freedom of association should be consistent with States' obligations under
the African Charter on Human and Peoples' Rights". This principle does not
apply to freedom of association alone but to all other rights and freedoms enshrined
in the Chatrter, including, the right to freedom of assembly. Article 10(1) provides:

Every individual shall have the right to free association provided
that he abides by the law.

The Commission dso finds the ban an encroachment on the right to freedom of assembly
guaranteed by Article 11 of the Charter. Article 11 reads:

Every individual shall have the right to assemble freely with others

The restrictions to travel placed on the former Ministers and Members of Parliament
is also a violation of their right to freedom of movement and the right of ingress and
egress provided for under Article 12 of the Charter. Article 12 provides:

(1) Every individual shall have the right to freedom of movement and
residence within the borders of a state provided he abides by the law.

(2) Every individual shall have the right to leave any country,
including his own, and to return to his country. This right may only be
subject to restrictions, provided for by law for the protection of national
security, law and order, public health or morality.

Section 62 of the Gambian Constitution of 1970 provides for elections based on
universal suffrage, and Section 85(4) made it mandatory for elections to be held
within at most five years. Since independence in 1965, The Gambia has always had
a plurality of parties participating in elections. This was temporarily halted in 1994
when the Military seized power.
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The complainant alleges that the Gambian peoples’ right to self-determination have
been violated. He claims that the policy that the people freely choose to determine
their political status, since independence has been “hijacked” by the military. That
the military has imposed itself on the people.

It is true that the military regime came to power by force, albeit, peacefully. This
was not through the will of the people who have known only the ballot box since
independence, as a means of choosing their political leaders.

The military coup was therefore a grave violation of the right of Gambian people to
freely choose their government as entrenched in Article 20(1) of the Charter. Article
20(2) provides:

All peoples shall ... freely determine their political status... according to
the policy they have freely chosen.?

The rights and freedoms of individuals enshrined in the Charter can only be fully
realised if governments provide structures which enable them to seek redress if
they are violated. By ousting the competence of the ordinary courts to handle
human rights cases, and ignoring court judgements, the Gambian military
government demonstrated clearly that the courts were not independent. This is a
violation of Article 26 of the Charter. Article 26 of the Charter reads:

States Parties to the Charter shall have the duty to guarantee the
independence of the Courts...and shall allow the establishment and
improvement of appropriate national institutions entrusted with the
promotion and protection of the rights and freedoms guaranteed by the
present Charter.

For the abovereasons, the Commission:

finds the government of the Gambia in violaion of the following provisons of the Charter:
Articles: 1, 2, 6, 7(1)(d) and 7(2), 9(1) and (2), 10(1), 11, 12(1) and (2), 13(1), 20(1) and
26 of the Charter, for the period within which the violations occured

ur ges the government of the Gambia to bring its laws in conformity with the provisons of the
Charter

Donein Algiers, Algeriaon 11 May 2000.

2 See also Resolution ACHPR/RPT/8™ : Annex VI, Rev. 1994
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201/97 - Egyptian Organisation for Human Rights Egypt

Rapporteur: 22" Sesson:  Commissioner Nyameko Pityana

23" Session:  Commissioner Nyameko Pityana
24" Session:  Commissioner Nyameko Pityana
25" Sesson:  Commissioner Nyameko Pityana
26" Sesson:  Commissioner Nyameko Pityana
27" Sesson:  Commissioner Nyameko Pityana

Summary of Facts:

1.

On June 17, 1997, a State Security Investigation force arrested eight people for
peacefully opposing the implementation of Law 96 of 1992, which regulates the relation
between landowners and tenants of agricultura land. The individuds arested were
Hamdien Sabbahi, a journdist; Mohamed Abdu, a veterinarian; Mohamed Soliman
Fayad and Harudi Heikd, lawyers, Mahmoud Soliman Abu-Rayya, Mahmoud Al-Sayid
Abu-Rayya and Sabe Hamid lbrahim, farmers;, and Al-Tokhi Ahmed Al-Tokhi, who
was taken hostage pending the surrender of his brother to the authorities.

Mahmoud Soliman Abu-Rayya, Mahmoud Al-Sayid Abu-Rayya and Sabe Hamid
Ibrahim were arrested for hanging black banners on their houses in protest of Law 96.
Mohamed Abdu, Mohamed Soliman Fayad and Harudi Heika were arrested shortly
after participating in araly held in Banhato protest Law 96.

Hamdien Sabbahi was apparently arrested for promoting a signature petition meant to be
sent to the President in protest of Law 96.

When the SSl force arrested Hamdien Sabbahi, they broke into his office, searched it,
and confiscated some documents. The arrest and search were carried out without a
warrant or the presence of a public prosecution representative, which contradicts state
law.

Hamdien Sabbahi, Mohamed Abdu, Mohamed Soliman Fayad and Harudi Helkal have
al been charged with violations of Article 86 (bis) and 86 (bis) (A) of the Pend Code
introduced as part of an anti-terrorist law. Specificdly, these individuas were charged
with;

A. Promoting — ordly — ideas that oppose the basic foundations of the present regime
and inciting hatred and contempt againg it; encouraging the breskdown of the
Condtitutiond principles, opposing the implementation of laws and promoting
res stance againgt the authorities (including terrorig activities), and
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B. Possesson of printed materids and publications that encourage the aforementioned

idess.

It is not clear that Mahmoud Soliman Abu-Rayya, Mahmoud Al-Sayid Abu-Rayya and
Sabe Hamid Ibrahim have been charged with any crime yet.

Following the imprisonment of Hamdien Sabbahi, Mohamed Abdu, Mohamed Soliman
Fayad and Harudi Heikd, a prison officer ordered them into a cell, stripped off their
clothes and made them stand with their faces againg the wall and ordered soldiers to
beet them. They were beaten until they suffered temporary pardyss. Ther persond
belongings and medicines were confiscated, their heads were shaved, and they were
forced to wear prison uniforms.

Complaint:

8.

The author dleges violaion by the government of the Arab Republic of Egypt of
Articles 2, 3,4, 5, 6, 7, 9, and 11 of the Charter.

Procedure:

0.

10.

11.

12.

Communication 201/97, sent by the Egyptian Organisation for Human Rights was
received at the Secretariat on June 22, 1997.

An addendum to the communication regarding measures taken by the Public
Prosecutor's office was received at the Secretariat on June 26, 1997.

At the 22" ordinary sesson, the Commisson decided to be seized of the
communication and postponed taking a decision on admissihility to the 23 session.

At subsequent sessons, the Commission reviewed the issue of exhaugtion of locd
remedies by the complainant. To this end, parties were requested to submit al the
information at their disposdl to the Secretariat.

13. At the 27" sesson, the Commission took a decison on the admissibility of the

communication.

LAW
Admissbility

14. Article 56(5) of the Charter provides.

Communications...shall be considered if they:
... are sent after exhausting local remedies, if any, unlessit is obvious
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that this procedureis unduly prolonged.

15. The Commisson observed that on the surface of the communication, the complainant
did not exhaust domestic remedies. It noted further that despite repested demands,
parties have not responded to its requests for additiond information on the issue of
exhaugtion of local remedies and that the complaint had been pending for along time. In
the absence of such information, the Commission declared the case closed because
conditions for admissibility have not been satisfied.

For the above reasons, the Commission
declar es the communication inadmissble

Donein Algiers, Algeriaon 11 May 2000
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205/97 Kazeem Aminu / Nigeria

Rapporteur:  22nd sesson: Commissioner Dankwa

23rd session: Commissioner Dankwa
24th sesson: Commissoner Dankwa
25th sesson: Commissioner Dankwa
26th sesson: Commissioner Dankwa
27th sesson: Commissioner Dankwa

Summary of Facts:

1.

6.

The complainant dleges that Mr. Ayodele Ameen (hereinafter referred to as “client”), a
citizen of Nigeria was arbitrarily arrested, detained and tortured by Nigerian Security
officials on severa occas ons between 1995 and the date of the complaint.

The complainant dleges that Mr. Ayodele Ameen while in detention on one occasion
was denied medica trestment and also subjected to inhuman trestment.

The complainant dleges that his client is being sought after by the Nigerian Security
Agents as a result of his palitica inclingtion which manifested itsdf in his role and
involvement in agitation within the Nigerian society for a vaidation of the previoudy
annulled June 12 1994 dections by the Nigerian Military Government.

The complainant aleges that his client has resorted to the courts for protection but to no
aval by virtue of the provisons of Decree No. 2 of 1984 as amended.

As of the date of the communication, the complainant aleges that his client is in hiding
after escaping arrest a the Aminu Kano Internationa airport, Kano on his way to
Sudan.

The complainant states that the matter is not pending in any court of law.

Complaint:

7.

The complainant assarts that the following articles of the African Charter have been
violated:

Articles 3(2), 4, 6 and 10(1).

Procedure
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The communication is dated 11 July 1997, and was received a the Secretariat of the
Commisson on 18 August 1997.

At its 23 ordinary sesson held in Banjul, The Gambia, the Commission decided to be
seized of the matter and to notify the Government of Nigeria accordingly. Further
informeation was requested regarding the current Stuation of the victim.

At its 26th ordinary session of the Commission held in Kigdi, Rwanda, the Commisson
declared the communication admissible and requested parties to submit their arguments
on the merits of the case.

LAW

Admissibility

11.

12.

13.

The condition for the admisshility of this case was based on Article 56(5) of the
Charter. This provison requires the exhaugtion of loca remedies before its consideration
by the Commission.

The complainant aleged that his client had resorted to the courts for protection but to no
avail, because of the operation of Decree No. 2 of 1984, asamended. Thisdecreg, itis
aleged contains an ouster clause, which like most other decrees promulgated by the
military government of Nigeria excludes the courts from entertaining any matter or
proceedings relating to it.

Relying on its case law, (see Communications 87/93, 101/93 and 129/94) the
Commission held that local remedies would not only be ineffective, but are sure to yield
no postive result. Secondly, the Commisson noted that the complainant's client is in
hiding and dtill fears for his life. In this regard, the Commisson cdls in ad the Satement
of the representative of Nigeriain Communication 102/93 about the "chaotic' Stuation
that had transpired after the annulment of the eections (see paragraph 57), the validation
which the complainant's dient is agitating for. Given the above Stuation and the
congtructive notice the Commisson has about the prevailing Stuation under the Nigerian
military regime, decided that it would not be proper to ingst on the fulfilment of this
requirement.

For the above reasons, the Commission declared the case admissible.

Merits

14.

The complainant aleges aviolation of Article 3(2) of the Charter by the Respondent State.
Article 3(2) provides.
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Every individual shall be entitled to equal protection of the law

The Commission finds that the rampant arrests and detention of Mr. Kazeem Aminu by
the Nigerian Security officids, which eventudly led to his going into hiding for fear of his
life has deprived him of his right to equd protection of the law guaranteed under Article
3 of the Charter.

The complainant had aleged that his client was tortured and subjected to inhuman
treatment on severd occasions by the Nigerian Security operatives. The alegation has not
been substantiated. In the absence of specific information on the nature of the acts
complained of, the Commission is unable to find aviolation as dleged.

The complainant aleged that the series of arrests and detention suffered by his client, and
his subsequent going into hiding is in violation of his right to life under Article 4 of the
Charter.

The Commisson notes that the complainant's dlient (victim) is il dive but in hiding for
fear of hislife. It would be a narrow interpretation to this right to think that it can only be
violated when oneis deprived of it. It cannot be said that the right to respect for onesllife
and the dignity of his person, which this article guarantees would be protected in a state of
congtant fear and/or threats, as experienced by Mr. Kazeem Aminu. The Commission
therefore finds the above acts of the security agents of the Respondent State in violation of
Article 4 of the Charter. Article 4 provides:

Human beings are inviolable. Every human being shall be entitled
to respect for his life and the integrity of his person.
No one may be arbitrarily deprived of thisright.

It is dleged that Mr. Kazeem Aminu was arbitrarily arrested and detained on severd
occasions between 1995 and the date of filing this communication (11 July 1997). In his
explanation, the complainant asserts that he has resorted to the courts for protection but to
no avail, because of the provisons of Decree No. 2 of 1984 as amended. The Decreg, it
is dleged, like other decrees promulgated by the military regime, contains an ouster clause
barring courts from entertaining proceedings relaing to it.

It is the duty of the State Party to gpprehend persons whom it reasonably believes have
committed or are in the process of committing offences recognised by itslaws. However,
such arrests and or detention must be in accordance with known laws, which in turn must
be in accordance with the provisons of the Charter.

In the ingtant case, the Commission finds the above stuation where the complainant's client
is congtantly arrested and detained, without charge and any recourse to the courts for
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redress arbitrary and in contravention of Article 6 of the Charter. Article 6 provides:

Every individual shall have the right to liberty and the security of person..
No One may be deprived of his freedom except for the reasons and
conditions laid down by law. In particular, no one may be arbitrarily
arrested or detained.

22. The complainant further aleged that the Respondent State isin violation of Article 10(1) of
the Charter, in that his client is being sought after by the Nigerian security agents as aresult
of his palitica bdief which manifesed itsdf in his involvement in the agitation for the
vaidation of the annulled June 12 elections. Article 10(1) provides:

Every individual shall have the right to free association provided
that he abides by the law.

23. In conddering the above, the Commission duly takes cognisance of the problem created
as aresult of the annulment of the dectionsin Nigeriaand its earlier decison thereof (see
decison on Communication 102/93). In the circumstance, the Commission finds the acts
of the security agents towards Mr. Kazeem Aminu in contravention of hisright to free
association guaranteed under Article 10(1) of the Charter.

24. Unfortunately, the government of Nigeria has not responded to the severd requests from
the Commission for its reaction to the communication.

25. The African Commission in severd previous decisons has st out the principle that
where dlegations of human rights violations go uncontested by the government
concerned, particularly after repeated notification or request for information on the case,
the Commisson must decide on the facts provided by the complainant and treat those
facts as given (see communications Nos. 59/91, 60/91, 64/91, 87/93 and 101/93).

26. In the circumstances, the Commission finds itself compelled to adopt the position that
the facts dleged by the complainant are true.

For the above reasons, the Commission

finds the Federd Republic of Nigeriain violation of Articles 3(2), 4, 5, 6 and 10(1) of the
Charter.

requests the government of Nigeria to take necessary measures to comply with its obligations
under the Charter.
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Donein Algiers, Algeriaon 11 May 2000.
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209/97 - Africa Legal Aid / The Gambia

Rapporteur:

23" Ordinary Session: Commissioner Badawi
24™ Ordinary Session: Commissioner Badawi
25" Ordinary Session: Commissioner Badawi
26™ Ordinary Session: Commissioner Pityana
27" Ordinary Session: Commissioner Chigovera

Summary of Facts:

1.

The communication was submitted by Africa Legd Aid, an NGO that has observer
gatus with the Commission, on behdf of Mr Lamin Waa Juwara, a Gambian national.

The Complainant aleges that Mr Juwara left his house on 1% of February 1996, but did
not return home that day.

On the following day, that is 2" February 1996, Mrs Juwara, the Complainant's wife,
learnt through newspaper reports that her husband had been detained. Mrs Juwara
went to the Regiond Adminigrative Office where her husband was reportedly detained
and was told by the Officer in Charge of the police station that Mr Juwara had been
transferred to the Upper River Divison Prison.

The complainant aso gates that Mr Juwara had been an independent candidate during
the legidative dections which had taken place before the 1994 military coup in The
Gambia and that he had been arrested several times since the coup d'etat.

Complaint:

5.

The complainant aleges that the following provisons of the African Charter on Human
and Peoples Rights have been violated:

Articles 6, 9 (1), (2), (3) and 4 of the Charter, as well as Article 5 of the Internationa
Covenant on Civil and Politica Rights.

Procedure:

6.

7.

The Communication was sent to the Secretariat of the Commission by fax dated 23
October 1997 and by post.

The Secretariat acknowledged receipt of the communication on 27" October 1997 and
requested the complainant to provide additiona information.
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On 30" January 1998, the complainant replied, highlighting the alegations that Mr
Juwara who had been arrested and was probably detained at the Upper River Divison
prison had not been charged or brought before a court of law. Furthermore, no one
knew for sure the whereabouts or the condition of Mr Juwara

The complainant therefore argues that the provisons of Article 56(5) of the Charter
concerning the exhaustion of local remedies is ingpplicable in this case since no charges
had been brought againgt the detainee and, consequently, he could not have access to

any remedy.

At its 23rOI Sesson held from 20 — 29 April 1998, in Banjul (The Gambia), the
Commission, having been informed by the Respondent State that Mr Lamin Waa
Juwara had been released, decided to suspend a decision to be seized of the
communication until the 24™ Session. It further requested the Secretariat to inquire asto
the veracity of the statement of the State Party, as wdll as find out as to whether the
petitioner would like to pursue the case, in the event that Mr Juward s release were to
be confirmed.

The Secretariat complied with the directives given by the Commission sitting at its 23
ordinary sesson.

Consideration of the communication was successively deferred at the 24™, 25" and 26™
ordinary sessions and the parties informed accordingly.

The matter was taken up by the Secretariat of the Commission in a meeting on 10
March 2000, with the State Counsd in the Department of State for Jugtice, The
Gambia The State Counsdl promised to meet the State Party's obligation as requested.

LAW

Admissibility

14.

15.

Article 56(5) of the Charter provides:

Communications...shall be considered if they:
... are sent after exhausting local remedies, if any, unlessit is obvious
that this procedure is unduly prolonged.

The Commisson reviewed the case and noted that the complainant has not satisfied the
requirement for exhaustion of locd remedies as dipulated in the aforementioned
provison.
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For the above reason, the Commission declar es the communication inadmissble

Donein Algiers, Algeriaon 11 May 2000
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219/98 - L egal Defence Centre/ Gambia

Rapporteur: 24™ Sesson: Commissioner Badawi
25" Session: Commissioner Badawi
26™ Session: Commissioner Pityana
27™ Session: Commissioner Chigovera

Summary of Facts:

1. The complainant is an NGO based in Nigeria and has observer status with the African
Commission on Human and Peoples Rights.

2. The complainant alegestheillegd deportation of a Nigerian Nationd from The Gambia.

3. Itisadleged that the deportee, Mr. Sule Musa, was a journdist with the Daily Observer
a Gambian newspaper.

4. It is dleged that Mr. Sule Musa was arrested within the premises of his office by
Corpora Nyang. After his arrest he was taken to the Bakau Police Station from where
he was directed to surrender his International Passport. He was then driven home to
pick his passport and afterwards taken to the Police headquaters in Banjul, and from
there to the Immigration Department, where he was told he was being deported to go
and face trids for crimes he committed in Nigeria

5. It isdleged that on ariva at the airport on 9 June 1998, Mr. Sule Musa was neither
alowed food, water or a bath until 10 June 1998 &fter he had been served with his
deportation order for being an “undesirable dien”.

6. Complainant alegesthat Mr. Sule Musawas being deported for hiswritings in the Daily
Observer on certain diverse issues concerning Nigeria, under the Military regime of
Generd Sani Abacha

7. Itisdleged that upon hisariva in Nigeria there was no immigration or police officer to
arrest him for the purported crimes he had committed in Nigeria

8. Furthermore, the complainant aleges that Mr. Sule Musa was not alowed to take any
of his persond effects before he was deported. Inevitably his property is in the Gambia
while heisin Nigeriaand cannot return as the deportation order till subsists.
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Complaint:
9. The complainant aleges that the following Articles of the African Charter on Human and

Peoples Rights have been violated:

Articles 7, 9, 12(4), 2, 4, 5 and 15.

Procedure:

10.

The complaint is dated 27 July 1998 and was recelved a the Secretariat of the
Commission on 9 September 1998.

11. At the 24™ ordinary session, the Commission decided to be seized of the complaint and

12.

13.

14.

parties were informed accordingly.

The Commission & its 25" ordinary sesson held in Bujumbura, Burundi, postponed
congderation of the communication to the next sesson while requesting the Secretariat
to investigate whether the complainant could have recourse to the loca courts in the
Gambia

L etters were sent to the parties by the Secretariat requesting for additiona information
on the availability of local remedies but no response has been received.

Furthermore, the Secretariat established contact with the Attorney Generd of the
Gambia and solicited her assistance. This resulted in a meeting on 10 March 2000, a
the Secretariat of the Commission between the State Counsel in the Department of State
for Justice and the Legd Officer at the Secretariat. The State Counsel promised to send
their submissons on dl the complaints but the submissons promised were not sent.

LAW
Admissibility

15.

16.

Article 56(5) of the Charter provides:

Communications...shall be considered if they:
... are sent after exhausting local remedies, if any, unlessit is obvious
that this procedure is unduly prolonged.

The complainant had argued that no domestic remedies are avalable for Mr. Musa
ingde the Gambia as the deportation order was till subsisting. And in consequence that
Mr. Musais disabled in seeking redress by invoking any legd or administrative process.
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17. The Commission observed that the victim does not need to be physcdly in a country to
aval himsdf of available domestic remedies, such could be done through his counsd. In
the instant case, it noted that the complaint was filed by a Human Rights NGO based in
Lagos, Nigeria Rather than gpproach the Commission first, the complainant ought to
have exhausted available loca remedies in the Gambia The Commisson therefore
concludes that the complainant has failed to comply with the provision of Article 56(5)
of the Charter.

For the above reasons, the Commission
declar es the communication inadmissble

Donein Algiers, Algeriaon 11 M ay 2000
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ANNEX V :

DECISIONSOF THE 26™" AND 27" ORDINARY SESSIONS OF THE
AFRICAN COMMISSION

ADDENDUM

48/90 Amnesty I nternational vs/Sudan

50/91 Comité Loosli Bachelard vs/Sudan

52/91 L awyers Committee for Human Rights vs/Sudan

89/93 Association of Members of the Episcopal Conference of East Africa
vs/Sudan

AowbdpE

Rapporteur : 17" Sesson: Commissioner Kisanga
18" Session: Commissioner Kisanga
19" Session: Commissioner Kisanga
20™ Session: Commissioner Kisanga
21% Session: Commissioner Rezag-Bara
22" Sesson: Commissioner Rezag-Bara
23" Session: Commissioner Rezag-Bara
24™ Session: Commissioner Rezag-Bara
25" Session: Commissioner Rezag-Bara
26™ Session: Commissioner Rezag-Bara

All of these communications pertain to the situation prevailing in Sudan between 1989 and
1993.

Summary of Facts:

1 Communication 48/90, submitted by Amnesty International, and communication 50/91,
submitted by Comité Loosli Bachelard, ded with the arbitrary arrests and detentions that
took place following the coup of 30 July 1989 in Sudan. It is dleged therein that hundreds
of prisoners were detained without trid or charge.

2. Communication 50/91 aleges that since June 1990 members of opposition groups, among
them Abda-Qadir, Mohammed Sadman and Babiker Yahya, have been arrested, detained,
and subjected to torture. Other detainees include lawyers, members of opposition groups
and human rights activiss. The alegations are based on information from a wide variety of
sources including interviews with eyewitnesses.
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According to the plaintiff, Decree No. 2 of 1989 permits the detention of anyone "suspected
of being a threet to political or economic security” under a Sate of emergency; the right to
persond liberty and security was protected under the 1985 Trangtional Condtitution, Article
21, but the Conditution was suspended in 1989. Complainant further clams that the
Presdent can order the arrest of anyone without the need to give reasons for such detention.
No judicial chalenge of such decisions is permissible. Decree No. 2 aso provides for the
creation of gpecia courts to try those arested under the state of emergency legidation.

Section 9 of the Decree oudts the jurisdiction of the ordinary courts in cases arigng from its
enforcement. It is further dleged that the 1990 Nationa Security Act created a Nationa

Security Council and Bureau. Under this Act, the security forces have powers of arrest,

entry and search. Persons can be detained under this Act, without access to family, or
lawyers for up to 72 hours, renewable for up to one month. Detention can be for up to three
months if for the "maintenance of public security” and on gpprova of the Security Council

and a magidrate. Apped to a magidrate is permitted. In 1994 this Act was amended,
enabling the National Security Council to renew a three-month order without reference to
any persons. Further renewds require gpprova by ajudge. There is no right to chalenge
detention under this Act and no reasons need be given for such detention.

The communications additiondly dlege that politica prisoners are kept in secret detention
centres known as "ghost houses'. One of these was closed in 1995 and prisoners transferred
to themain civil prison in Khartoum.

The communications aso alege widespread torture and ill trestment in the prisons and "ghost
houses' in Sudan. These dlegations are supported by doctor's testimonies, persona
accounts of dleged victims and a report by the UN Specia Rapporteur. A number of
individud victims are named. Additiondly, it is dleged that many individuas were tortured
after being arrested at army checkpoints or in military or war zones. Acts of torture include
forcing detainees to lie on the floor and being soaked with cold water; confining four groups
of individuds in cdls 1.8 metres wide and one metre deep, ddiberatdy flooding cells to
prevent detainees from lying down, forcing individuas to face mock executions, and
prohibiting them from washing. Other accounts describe burning with cigarettes and the
deliberate banging of doors at frequent intervals throughout the night to prevent desping.
Individuas were bound with rope such that circulation was cut off to parts of their bodies,
besaten severdy with sticks, and had battery acid poured onto open wounds.

The communications alege extra-judicid executions. Thousands of civilians have been killed
in southern Sudan in the course of the civil war, and the government is aleged to have
executed suspected members of the SPLA without trid and there has been no investigation
into or prosecution for such incidents. In the course of counter-insurgency atacksciviliansin
the Nuba Mountains area and northern Bahr a-Ghazal have been killed when their villages
were destroyed. These occurred in 1987-1989 but events are ill continuing to this day.

In addition, detainees suspected of being supporters of the SPLA were aleged to have been
arrested and then immediately executed in areas in southern Sudan.
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Executions are dso dleged to have been carried out by militia groups which are believed to
have close connections with and the support of the government. No independent inquiry has
been conducted into their activities nor have any persons been prosecuted in connectionwith
such killings. These dlegations are supported by evidence collected by the UN Specid

Rapporteur.

According to the complainant, an investigation was conducted in December 1987 by Abde

Latif Digrict magigrate, Osamn Suleiman, into executions. A Provincid Judge ordered the
investigation and the resulting report was believed to have been sent to the High Court in
December 1988. No conclusions were ever made public.

In 1987 Dr Abddl Nabi Ali Ahmed, the Governor of South Darfur, announced the cregtion
of aCommission of enquiry into the massacres that occurred in the region in 1987. It was to
be composed of the Didrict Prosecutor and police and security officids. A Second
Commission was adso said to have been set up to look into the background of the
disturbances. The Commission of Enquiry sent a report to the Prime Minister in September
1987 but this was never made public. A National Committee of Investigation was set up by
the Prime Minigter but it is unclear if thiswas ever convened.

The complainant dso clams that the 1983 Penal Code permits the use of the death pendty
for a number of offences. murder-where it is mandatory; mutiny by a member of the armed
forces, political offences-such as subverson, war againgt the date, treason, espionage,
upsetting the national economy. Degth sentences for murder can be st asde if the victim's
relatives agree and compensation is paid to them by the accused. Section 47 creates an
offence of attempt, abatement, causing or conspiring with others to fadlitate mutiny, with a
maximum penalty of death. The pendty aso applies to those present a a mutiny without
doing their utmogt to suppress it; having knowledge or information or intention to go on a
mutiny and failure to report such date of affars.

Communication 48/90 describes how cdling and organisng a drike, possesson of
undeclared foreign currency, illegd production of and trading in drugs can dso result in the
death sentence. Individuas sentenced to deeth were not alowed to apped againgt thelr
conviction to ahigh court, or permitted to have legd representation at new trids.

Communication 48/90 dleges that the 28 army officers executed on 24 April 1990 were
dlowed no legd representation. It adds that in July 1989, the Conditution of Specid
Tribunals Act was passed, dedling exclusvely with the establishment of such tribunas. Under
section 3 of that Act, the Presdent, his deputies or senior amy officers may appoint 3
military officers or “any other competent persons’ as judges. All sentences were to be
confirmed by the Head of State and apped is only dlowed againgt the death pendty or
imprisonment terms of more than one year.

In September 1989 these specid tribunas were abolished and replaced by the so-called
Revolutionary Security Courts. The presiding judge and two others were to be chosen by the
RCC for their competence and expertise. Appeal was to a Revolutionary Security High
Court but only againgt sentences of death and for those of imprisonment for more than 30
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years. The September Laws were required to be applied in these courts from December
1989.

In December 1989 the government crested more specia courts in which lawyers, while
being permitted to consult the accused prior to trid, are not dlowed to address the court.
Appedl isto the Chief Justice alone, not to any higher court.

Communication 52/91 provides evidence that over one hundred judges have been dismissed
in order to systematicdly dismantle the judiciary who were opposed to the formation of
specid courts and military tribunas

Information contained in communications 48/90 and 52/91, presented by the Lawyers
Committee for Human Rights, describes government efforts to undermine the independence
of the judiciary and the rule of law. It isdleged, in particular, that the government established
gpecid tribunds, which are not independent. The ordinary courts are precluded from hearing
cases that are of the exclusive competence of the specid tribunas. It is further aleged that
the right to defence lefore these specid tribunds is restricted. The communications aso
indicate that people brought before these tribunas were denied the right to contest the
grounds for their detention under emergency legidation.

Communication 89/93, submitted by the Association of Members of the Episcopa
Conference of East Africa aleges oppresson of Sudanese Chrigtians and religious leaders,
expulsion of al missonaries from Juba, arbitrary arrests and detention of priests, the closure
and dedtruction of Church buildings, the condant harassment of religious figures, and
prevention of non-Mudims from recaiving ad.

The people of the southern part of Sudan are predominantly Chrigtian or of traditiond
beliefs, whereas the rdigion in the north of the country and the regime imposed by the
government are Idamic. Shari'aisthe nationd law.

The said communication dleges that non-Mudims are persecuted in order to ensure their
converson to Idam. Non-Mudims are prevented from preaching or building churches, and
the freedom of expression of the nationa pressis restricted. Members of Chrigtian clergy
are harassed, and there are arbitrary arrests of Christians, expulsions and denid of access to
work and food aid.

Il — The government’s contention:

21.

22.

The government confirms the Stuation clamed by the complainants in respect of the
composition of the Specia Courts. Nationd legidation indeed permits the President, his
deputies and senior military officers to condtitute these courts to condst of "three military
officers or any other persons or integrity and competence'.

The Government states in its submission of 1 January 1991 that the Military Courts are not
extraordinary because trid is preceded by enquiry; evidence is taken on oath; information
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obtained during inquiry is not conddered as evidence; decisons are taken after listening to
the prosecution and defence; right of gpped is ensured as provison is made for a Military
Court of Apped to be congtituted by the assent of the head of dtate. It consists of three army
officers whose ranks are not less than that of Colond, and shal include an officer from the
Judicid Branch of the military; the accused may be accompanied by an advocate or friend.
The government further Sates that the law establishing these tribunal s permits the accused to
be asssted by an advocate or any other person of his choice, and that the accused has the
right to be defended before the specid tribunds by a friend agreed to by the court. As
regards the military tribunas, the nationd legidation alows the accused to be accompanied
by afriend or lawyer.

In the remarks on these communications submitted to the Commission by the Sudanese
Ministry of Externd Redations, dated 25 April 1999, the Sudanese government attributes a
number of the aleged facts to the existence of arebelion in the southern part of the country
and clams that over 90 per cent of the dleged violations took place in areas currently under
the control of the Sudanese Peopl€e's Liberation Army (SPLA), led by rebd John Garang. It
a0 refers to ggnificant progress achieved in the eradication of the harmful effects of the war
snce the sgning on 10 April 1996 of the Peace Charter and of the Khartoum peace
agreement of 21 April 1997. The Sudanese government indicates that adl persons cited in
communication 50/91 have been rdleased. As regards the dlegations in communication
89/93, the government reiterates its adherence to article 24 of the Sudanese congtitution

which guarantees freedom of faith and worship, and recalls Pope John Paul I1I's pastord visit
to Sudan on 10 February 1993, as wdl as the conduct in Khartoum of the International

Conference on Religions in October 1994.

Procedure:

The Commisson undertook an antipodd examination of the four communications.
Communication 48/90, filed by Amnesty International, was received by the Secretariat in
October 1990. On 20 October 1990, at its 8" Ordinary Session, was sdzed of the
communication, and the decison on admisshility was passed on 12 October 1991 at the
10" Ordinary Sesson. Communication 50/91 was received on 30 November 1991. The
Commission was saized of it at its 12" Session, held in October 1992. At the 13" Session,
held in March 1993, the Commission (after declaring it admissible) decided to combine its
procedure with that of communication 48/90. As for communication 52/91, it was received
on 19 March 1991, the Commission was seized of it on 22 October 1991, and at the 13"
Sesson held in March 1993, the communication was declared admissible and its procedure
combined with that of communication 48/90. Communication 89/93 was received on 27
August 1992. The Commission was seized of it at the 13" Ordinary Session in March 1993,
and its procedure was combined with that of the three preceding communications.

The parties were regularly notified of al the submissons and had the opportunity to present
their conclusions and material evidence at dl stages of the procedure.
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26.  The Commisson deployed a misson to Sudan, comprisng three Commissoners E.V.O.
Dankwa, Robert H. Kisanga and Mohamed Kamel Rezag-Bara) from 1 — 7 December
1996. The misson was able to verify on the ground dements of the four communications
under consideration. The mission report was presented to the Commission, which adopted it
and decided to publishit.

27.  The Communication ruled on the merit of the four communications at its 26" Ordinary
Session.

LAW
Admissibility:

28.  Admisshility of communications under the African Charter is governed by Article 56, which
sets out conditions that dl communications must meet before they can be decided upon.
These criteria must be gpplied bearing in mind the character of each communication. The
caxe a hand is a combination of four different communications, which the Commisson
decided to consder together, in accordance with its jurigorudence. (Cf. communications
16/88, 17/88, 18/88, 25/89, Lega Assstance Group ve Zaire and 27/89, 46/91, 49/91,
99/93 World Organisation Againgt Torture, International Association of Democratic
Lawyers, Internationd Commisson of Jurists and Inter-African Human Rights Union ve/
Rwanda). This decision was based on the smilarity of the alegations presented, on the one
hand, and the human rights Stuation prevailing in Sudan during the period covered by these
alegations of violaions, on the other. The communications were submitted by NGOs and
dlege many overlapping and inter-related details.

29. Artide 565 of the African Charter requires, as a condition for admissbility, that
communications must be:

“submitted after exhausting locd remedies, if any, unless it is obvious tha this
procedure is unduly prolonged”.

30. In gpplying this provison, the Commission has daborated through its jurisprudence criteria
on which to base its conviction as to the exhaugtion of internd remedies, if any. The
Commisson has drawn a diginction between cases in which the complaint deds with
violaions againg victims identified or named and those cases of sarious and massive
violaionsin which it may be impossble for the complanants to identify dl the victims.

31 In a case of vidlaions agang identified victims, the Commisson demands the exhaudtion of
dl internd remedies, if any, if they are of a judicid nature, are effective and are not
subordinated to the discretionary power of public authorities. The Commisson is of the view
that this provison must be goplied concomitantly with article 7, which establishes and
protectsthe right to fair trid.

32.  The Commission has dated that one of the judifications for this requirement is that a
government should be aware of a human rights violaion in order to have the chance to
remedy such violation, thus protecting its reputation which would inevitably be tarnished by
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being caled to plead its case before an internationa body. This condition aso precludes the
African Commission from becoming atribund of firgt ingtance, afunction that it cannot, either
asalegd or practica matter, fulfil (See ACHPR/25/89: 53-54).

In the cases under congderation, the government of Sudan has not been unaware of the
serious human rights Stuation exigting in that country. For nearly a decade the domestic
dtuation has focused national and internationd attention on Sudan. Many of the dleged
violations are directly connected to the new nationd laws in force in the country in the period
covered by these communications. Even where no domestic legd action has been brought
by the aleged victims, the Government has been sufficiently aware to the extent that it can be
presumed to know the situation prevailing within its own territory as well as the content of its
internationa obligations.

Furthermore, the Commisson is of the view that the internal remedies that could have been
available to the complainants do not fulfil its conditions or are Smply non-existent. In these
communications, section 9 of decree no. 2, promulgated in 1989, suspends the jurisdiction of
the regular courts in favour of the specid tribunas as regards any action undertaken in
gpplication of the said decree. In addition, it outlaws any legal action taken againgt any action
undertaken in gpplication of the same decree. Further, the remedies provided for under the
1990 nationa security law do not conform to the demands of protection of the right to a
good adminigtration of justice, to the extent that the gppeds provided for in this law cannot
be brought before a judge. It is evident that this gpped procedure, as provided for in the
1990 nationd security law, cannot be consdered as fulfilling the criteria of effectiveness.

The 1994 law, which repeds and replaces that of 1990, brings up the principle of the
inexistence of remedies, as well as the retroactivity of its provisons. Indeed, under the 1990
law, accused persons could dways file an apped before ajudge. This new law dipulates that
“no legd action, no apped is provided for againgt any decison issued under this law”. This
manifestly makes the procedure less protective of the accused and is tantamount to
inexistence of appedl procedure.

The Commisson dso holds the view that the gppedl before the High Court, as provided for,
agang verdicts passed by the revolutionary security courts (which replaced the specid
tribunals) does not fulfil the demands of effectiveness and existence contained in the African
Charter. Indeed, appeds to this court are only permissible in the event of a death pendty or
prison terms over thirty years. Thisimplies that no other sentence can be gppealed before the
High Court, which consequently renders the appeal procedure inexigent for the
complainants.

In the Commission’s view, the right to gpped, being a generd and non-derogable principle
of internationd law mugt, where it exigts, satisfy the conditions of effectiveness. An effective
apped is one that, subsequent to the hearing by the competent tribund of first instance, may
reasonably lead to a reconsderation of the case by a superior jurisdiction, which requires
that the latter should, in this regard, provide dl necessary guarantees of good administration
of judtice.
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In cases of serious and massive, the Commission reads Article 56.5 in the light of its duty to
protect human and peoples rights as provided for by the Charter. Consequently, the
Commission does not hold the requirement of exhaustion of local remediesto apply literdly,
especidly in cases where it is "impractical or undesirable” for the complainants or victims to
seize the domestic courts.

The seriousness of the human rights Stuation in Sudan and the great numbers of people
involved render such remedies unavailadle in fact, or, in the words of the Charter, their
procedure would probably be “unduly prolonged”.

For these reasons, the Commission declared the communications admissible.

Merits:

40.

41.

42.

43.

Sudan rétified the African Charter on Human and Peoples Rights on 18 February 1986.
Prior to that, though Sudan had other obligations under internationd law, it was not bound by
the Africa Charter, to the extent that the Charter only came into force there on 21 October
1986. It follows that the Commission can only take up violations that occurred after 21
October 1986. Continuing violations, asin the case of alaw adopted prior to 1986, but that
remains in force, fdl within the competence of the Commission. This is because the effect of
such laws extends beyond that date. Furthermore, ratification obliges a State to diligently
undertake the harmonisation of its legidation to the provisons of the ratified insrument.

This decison does not encompass dl human rights violations that may have occurred in
Sudan after the period covered by the communications. In generd, the Commission takes up
only violations that are brought before it by complainants. Other violations can be discussed
in the Commission's report on its misson to Sudan, which is not confined to the subjects of
the communications.

Article 1 of the Charter confirms that the government has bound itsdf legdly to respect the
rights and freedoms enshrined in the Charter and to adopt legidation to give effect to them.
Whilg the Commission is aware that states may face difficult Stuations the Charter does not
contain agenerd provison permitting states to derogate from their respongibilities in times of
emergency, epecidly for what is generdly referred to as non-derogable rights.

The Commisgon is faced with the difficulty of deciding upon multifaceted dlegations, some
involving legdl provisons that have changed over time. Since the communications were
submitted, the Stuation in Sudan has not been static. And, as the government Sates, it has
evolved in adirection that is more protective of human rights.

Confirming its willingness to cooperate with the Commission, the government replied in
writing to the communications on 1 January 1991, 10 July 1997, 14 September 1997 and
25 April 1999, and received amisson of the Commission from 1-7 December 1996.



45,

46.

47.

48.

49.

50.

51

AHG/222 (XXX VI Add.
Page 132

The Commisson would like to commend and encourage the Sudanese government for its
efforts to improve the human rights Stuation, with the adoption of a new condtitution and the
reped of the emergency laws which serioudy jeopardised the rights guaranteed in the
Charter. It however maintains that these new changes have no effect on the past violations,
which it is required, by virtue of its mandate to protect and promote human rights, to rule

upon.

The Commission indeed undertook a misson to Sudan; but this misson must be considered
as pat of its humanrights promotion activities and does not conditute a part of the
procedure of the communications, even if it did enable it to obtain information on the human
rights Stuation in that country. Consequently, this decison is essentidly based on the
alegations presented in the communications and analysed by the African Commission.

Article4 of the Charter reads:

“... BEvay individud shall be entitled to respect for his life ... No one may be
arbitrarily deprived of thisright”.

It isaleged that prisoners were executed after summary and arbitrary trids and that unarmed
cvilians were dso victims of extra-judicid executions. These dlegations are upheld by
evidence taken from the report of the United Nations Specia Rapporteur.

The government provides copies of the laws governing the executions dleged in the
communications, but provides no specific information on the said executions. Neither was the
Commisson’s delegation able to obtain this information.

In addition to the individuas named in the communications, there are thousands of other
executions in Sudan. Even if these are not dl the work of forces of the government, the
government has a responghility to protect al people resding under its jurisdiction (See
ACHPR/74/91: 93, Union des Jeunes Avocats v§/Chad). Evenif Sudan isgoing through
a cvil war, dvilians in aress of drife are especidly vulnerable and the sate must take dl
possble measures to ensure that they are trested in accordance with internationa
humeanitarian law.

The investigations undertaken by the Government are a positive step, but their scope and
depth fdl short of what is required to prevent and punish extra-judicid executions.
Investigations must be carried out by entirdy independent individuds, provided with the
necessary resources, and their findings should be made public and prosecutions initiated in
accordance with the information uncovered. Condituting a commisson of the Didrict
Prosecutor and police and security officids, as was the case in the 1987 Commisson of
Enquiry set up by the Governor of South Darfur, overlooks the possibility that police and
security forces may be implicated in the very massacres they are charged to investigate. This
commission of enquiry, in the Commission’'s view, by its very compaosition, does not provide
the required guarantees of impartidity and independence.
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52.  According to the Commisson's long-standing practice, in cases of human rights violations,
the burden of proof rests on the government (See, ACHPR/59/91, ACHPR/60/91,
ACHPR/64/91, ACHPR/87/93 ACHPR/101/93). If the government provides no evidence
contradict an alegation of human rights dlegation made againg it, the Commission will take it
as proven, or a the least probable or plausible. On the information available the Commission
condders that there was a violation of Article 4 of the African Charter on Human and
Peoples Rights.

53.  Artide5 of the Charter reads:

“Every individua shdl have the right to the respect and dignity inherent in a human being...All forms
of...degradation of man particularly...torture, crue, inhuman or degrading trestment and
punishment, shall be prohibited”.

54.  There is subgtantid evidence produced by the complainants to the effect that torture is
practised. All of the aleged acts of physica abuses, if they occurred, condtitute violations of
Artice 5. Additiondly, holding an individud without permitting him or her b have any
contact with his or her family, and refusing to inform the family if and where the individud is
being held, isinhuman treatment of both the detainee and the family concerned.

55.  Tortureis prohibited by the Sudanese Penal Code and perpetrators punishable with up to 3
months imprisonment or afine.

56.  The government does not ded with these dlegations in its report. The Commisson
appreciates the fact that the government’'s has brought some officias to trid for torture, but
the scale of the government's measures is not commensurate with the magnitude of the
abuses. Punishment of torturers is important, but so aso are preventive measures such as
halting of incommunicado detention, effective remedies under a trangparent, independent and
effident legd system, and ongoing investigations into alegations of torture.

57.  Since the acts of torture aleged have not been refuted or explained by the government, the
Commisson finds that such actsilludrate, jointly and severdly, government responsibility for
violations of the provisons of article 5 of the African Charter.

58. Article 6 of the Charter reads:

“Every individud shall have the right to liberty and to the security of his person. No one may be
deprived of his freedom except for reasons and conditions previoudy laid down by law. In
particular, no one may be arbitrarily arrested or detained”.

59. In its written submission to the Commission on 1 January 1991, in reply to the alegations of
arbitrary arrests made by the complainants, the government described the powers given to
Presdent of the Revolutionary Command Council to issue orders and take measures in a
date of emergency. Smply because an arest is carried out under a written provison in
force does not amount to a violation of Article 6. This article must be interpreted in such a
way as to permit arrests only in the exercise of powers normadly granted to the security
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forces in a democratic society. In these cases, the wording of this decree dlows for
individuas to be arrested for vague reasons, and upon suspicion, not proven acts, which
conditions are not in conformity with the spirit of the African Charter.

Furthermore, appedl in the case of arrest lies to the body whose president orders the arrests.
Such a remedy provides no guarantee of good adminigtration of justice and is more akin to
an gpped for clemency than a judicid apped. Additiondly, numerous arrests have been
effected in disregard of this decree. The Commisson is condrained to find that in Sudan
there have been serious and continuing violations of Article 6 during the period under
congderation.

Article 7.1 of the Charter reads:.
“Every individud shdl have the right to have his case heard. This comprises:

(@ theright to an apped to competent national organs againgt acts of violaing
his fundamentd rights as recognised and guaranteed by conventions, laws,
regulations and customs in force;

(b) the right to be presumed innocent until proved guilty by a competent court
of tribund,;

(c) the right to defence, including the right to be defended by counsd of his
choice;

(d) the right to be tried within a reasonable time by an impartia court or
tribund”.

All of these provisons are mutudly dependent, and where the right to be heard is infringed,
other violations may occur, such as detentions being rendered arbitrary. Especidly sendtive
is the definition of "competent,” which encompasses facets such as the expertise of the judges
and the inherent justice of the laws under which they operate.

At the level of procedure, the complaints alege extensve interference with due process,
including the inditution of numerous specid courts and trid of individuas who were denied
the assstance of counsd. Some individuads were denied the right to chalenge the legd
grounds for their detention.

The government's submisson isonly in respect of Decree no. 2, which establishes the right of
individuds to apped to the Revolutionary Command Council. However, the government
does not present evidence that this right was afforded to the personsin these cases. Itisaso
unclear if accused persons have in al cases been permitted to select their own advocates
without interference, or if the tribunal reserves the right to bar certain advocates from court.
The right to freely choose one's counsdl is essantiad to the assurance of afair trid. To give
the tribund the power to veto the choice of counsd of defendants is an unacceptable
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infringement of this right. There should be an objective system for licenang advocates, 0
that qualified advocates cannot be barred from appearing in particular cases. It is essentia
that the nationa bar be an independent body which regulates legd practitioners, and that the
tribunas themselves not adopt this role, which will infringe the right to defence.

The communications dlege that the 28 army officers executed on 24 April 1990 were
alowed no legd representation. The government states that its nationd legidation permits the
accused to be assisted in his defence during the trial by a legd advisor or any other of his
choice. Before the Specid Courts the accused have the right to be defended by a friend to
be approved by the Court. The government argues that the court procedures were srictly
followed in the case of these officers.

While there is a ample contradiction of testimony between the government and the
complainant, the Commission must admit that in the case of the 28 executed army officers
basic standards of fair trid have not been met. Indeed, the Sudanese government has not
given the Commission any convincing reply as to the fair nature of the cases that resulted in
the execution of 28 officers. It is not sufficient for the government to date that these
executions were carried out in conformity with its legidation. The government should provide
proof that its laws are in accordance with the provisons of the African Charter, and that in
the conduct of the trids the accused's right to defence was scrupuloudy respected. In this
case, the very fact that the accused's choice is subject to the assent of the Court before
which he is to appear conditutes a violation of the right to be represented by counsd of
on€' s choice, as provided for in article 7 of the African Charter, cited above.

Article 7 isclosdy related to Article 26 of the Charter, which provides that:

“States parties to the present Charter shal have the duty to guarantee the independence of the
courts...”.

The government confirms the Stuaion dleged by the complanants in respect of the
composition of the Specia Courts. Nationd legidation permits the Presdent, his deputies
and senior military officers to gppoint these courts to consst of “three military officers or any
other persons of integrity and competence”. The composition aone creates the impression, if
not the redity, of lack of impartiality and as a consequence, violates Article 7.1(d). The
government has a duty to provide the structures necessary for the exercise of this right. By
providing for courts whose impartidity is not guaranteed, it has violated Article 26.

The dismissa of over one hundred judges who were opposed to the formation of specid

courts and military tribunds is not contested by the government. To deprive courts of the
personnel qudified to ensure that they operate impartialy thus denies the right to individuas
to have their case heard by such bodies. Such actions by the government againgt the
judiciary condtitute violations of Articles 7.1(d) and 26 of the Charter.
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The government provided no contrary eement in refutation of the dlegations made againg it,
and the laws that it cites are deficient. Accordingly the Commisson holds a violation of
Article 7.1(c).

Article 8 of the Charter reads:

“Freedom of conscience, the profession and free practice of
religion shall be guaranteed. No one may, subject to law and order,
be submitted to measures restricting the exercise of these
freedoms”.

These issues should be consdered in relation to article 2 of the Charter, which provides for
equa protection under the laws, and Article 8, on religious freedom, which will be treated
below. While fully respecting the rdigious freedom of Mudims in Sudan, the Commission
cannot countenance the gpplication of law in such a way as to cause discriminaion and
distress to others.

Another matter is the application of Shari'alaw. There is no controversy asto Shari'a being
based upon the interpretation of the Mudim rdigion. When Sudanese tribunds apply Shari‘a,
they must do so in accordance with the other obligations undertaken by the State of Sudan.
Trids mugt dways accord with internationd fair-trid dandards. Also, it is fundamentdly
unjust that religious laws should be gpplied againgt nonadherents of the religion. Tribunas
that apply only Shari‘a are thus not competent to judge non-Mudims, and everyone should
have theright to be tried by a secular court if they wish.

It is dleged that non-Mudims were persecuted in order to cause their conversion to Idam.
They do not have the right to preach or build their Churches, there are restrictions on
freedom of expression in the national press. Members of the Christian clergy are harassed;
Chrigtians are subjected to arbitrary arrests, expulsions and denid of access to work and
food aid.

In its various ord and written submissions to the African Commission, the government has
not responded in any convincing manner to dl the dlegations of human made againg it. The
Commission reterates the principle that in such cases where the government does not
respect its obligation to provide the Commisson with a response on the dlegations of which
it isnotified, it shall consider the facts probable.

Other alegations refer to the oppresson of Chrigtian civilians and religious leaders and the
expulson of missonaries. It is dleged thet non-Mudims suffer persecution in the form of
denid of work, food ad and education. A serious dlegation is that of unequa food
digribution in prisons, subjecting Christian prisoners to blackmail in order obtain food. These
attacks on individuas on account of their religious persuason consderably redrict their
ability to practice fredy the religion to which they subscribe. The government provides no
evidence or judifications that would mitigate this concluson.  Accordingly, the Commisson
holds aviolation of Article 8.
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Article 9 of the Charter reads:

Every individual shall have the right to express and disseminate his opinions
within the law”.

The communications under consideration alege that persons were detained for belonging to
opposition parties or trade unions. The government confirmed that the “Decree on Process
and Trangitiond Powers Act 1989”, promulgated on 30 June 1989, dipulates in section 7
that during a state of emergency any form of political opposition by any means to the regime
of the Revolution for Nationd Sdvation is prohibited where there is “imminent and grave
threat to the security of the country, public safety, independence of the State or territoria

integrity and economic gability.

As dated above, the Charter contains no derogation clause, which can be seen as an
expression of the principle that the redtriction of human rights is not a solution to nationd
difficulties: the legitimate exercise of human rights does not pose dangers to a democrtic
state governed by the rule of law.

The Commisson has established the principle that where it is necessary to redtrict rights, the
redtriction should be as minima as possible and not undermine fundamentd rights guaranteed
under international law (ACHPR/101/93: 25, Civil Liberties Organisation vs/Nigeria). Any
regtrictions on rights should be the exception. The Government here has imposed a blanket
restriction on the freedom of expresson. This condiitutes a violation of the spirit of article
9.2.

Article 10 of the Charter reads:
“Every individud shal have the right to free association provided he abides by the law”.

The Process and Trangtional Powers Act 1989 prohibits, in section 7, effecting, without
Specid permission, any assembly for a political purpose in a public or private place. This
generd prohibition on the right to associate in al places is disproportionate to the measures
required by the Government to maintain public order, security and safety. In addition, thereis
evidence from the complainants, which is not contested by the government, that the powers
were abused. In the absence of information from the government the Commisson must give
weight to the facts submitted by the complainant. Accordingly, the Commission holds a
violaion of Article 10(1).

The Commission is cognisant of the fact that it has found many violaions of the Charter on
the part of the Government. In concrete terms, this shows that the citizens of Sudan have
endured alot of suffering. To change so many laws, policies and practices will of course not
be a smple matter. However, the Commisson must emphasise that the people of Sudan
deserve no less. The government is bound by its internationd obligations and the
Commission's findings are specific enough to permit their implementation. This decison does
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not condtitute the Commission’s viewpoint on the overdl human rights Stuation in Sudan. It is
based on the alegations of violations committed by Sudan after its ratification of the African
Charter on Human and Peoples Rights and on verifications carried out in this regard, while
not failing to note that the Stuation has improved sgnificantly.

FOR THE ABOVE REASONS, THE COMMISSION:

- Declares that there has been a violation of Articles 2, 4, 5, 6, 7.1(38), (¢), (d), 8, 9, 10 and
26,
- Recommends strongly to the Government of Sudan to put an end to these violations in

order to abide by its obligations under the African Charter on Human and Peoples’
Rights.

Communicationsfiled against the Idamic Republic of Mauritania

54/91: Malawi African Association v§/Mauritania;

61/91: Amnesty International v§/Mauritania;

98/93: Ms. Sarr Diop, Union Interafricaine des Droits de I’'Homme and RADDHO
v§Mauritanig;

164/97 a 196/97: Collectif des Veuves et Ayants-droit v/M auritania;

210/98: Association Mauritanienne des Droits de |’Homme vs/M auritania

Rapporteur: 17" session: Commissioner Blondin Beye
18" session: Commissioner Ondzid-Gndenga
19" session: Commissoner Ondzid-Gndenga
20™ session: Commissioner Ondzd-Gndenga
21% session: Commissioner Ondzig-Gndlenga
22" sesson: Commissioner Ondzie-Gndenga
23" sesson: Commissioner Ondzid-Gndenga
24"™ sesson: Commissioner Ondzid-Gndenga
25" sesson: Commissioner Ondzid-Gndenga
26™ sesson: Commissioner Ondzid-Gndenga
27" sesson: Commissioner Ondzid-Gndenga

Summary of facts:

1. These communications relate to the situation prevailing in Mauritania between 1986 and 1992.
The Mauritanian population, it should be remarked, is composed essentially of Moors (aso known
as ‘Beidanes) who live in the North of the country, and various black ethnic groups, including the
Soninke, Wolofs and the Hal-Pulaar in the South. The Haratines (freed daves) are closdly associated
with the Moors, though they physicaly resemble the Black population of the South.

2. Following acoup d éat that took place in 1984, and which brought Colond Maaouya Ould Sid
Ahmed Taya to power, the government was criticised by members of the Black ethnic groups
for margindisng Black Mauritanians. It was aso criticised by a group of Beidanes who
favoured closer ties with the Arab world.
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3. Communication 61/91 dleges that in early September 1986, over 30 persons were arrested in
the aftermath of the ditribution of a document entitled “Le Manifeste des negro - mauritaniens
opprimés’ (Manifesto of the Oppressed Black Mauritanians). The document provided evidence
of the racid discrimination to which the Black Mauritanians were subjected and demanded the
opening of a didogue with the government. Twenty-one persons were found guilty of holding
unauthorised meetings and pasting and digtributing publications that were injurious to the nationd
interest, and of engaging in racia and ethnic propaganda. They were convicted and imprisoned,
after series of tridsthat took place in September and October 1986. The accused had been held
in custody for a period that was longer than provided for in the Mauritanian law. They did not
have access to their lawyers before the trids Sarted. The lawyers, therefore, did not have time to
prepare the cases, for which reason they withdrew, leaving the accused without defence counsd!.
The presdent of the tribuna considered that the refusdl of the accused to defend themselves was
tacit acknowledgement of their guilt. The trid was conducted in Arabic, even though only three
of the accused were fluent in the language. The accused were thus found guilty on the basis of
satements made to the police during their ime in custody. They however pointed out to the
tribund that some of these statements had been given under duress. The sentences ranged from
ax months to five years imprisonment with fines, and five — ten years of house arrest.

4. The accused filed an apped, cdlaming unfair trid, sating thet they were not charged in due time;
and that they did not have the opportunity to be defended. On 13 October 1986, the Court of
Apped uphed the sentences, even though the public prosecutor had not contested the apped.

5. In September 1986, another trial against Captain Abdoulaye Kébé took place before a specid
tribund presided by a military officer; and no apped was permitted. Captain Kébé was charged
with violaing military regulaions by providing datistics on te racia compostion of the army
command, which were then quoted in the “Manifeste des negro - mauritaniens opprimes’. He
was held in solitary confinement before his trid, with no access to lawyers, and did not have
aufficient time to prepare his defence. He was sentenced to two years imprisonment and twelve
years house arrest.

6. In October 1986, a third trid relating to the Manifesto was brought against 15 persons. They
were charged with bedonging to a secret movement, holding unauthorised meetings and
distributing tracts. Three of them were given suspended sentences and the others acquitted.

7. After the 1986 trid, there were protests againgt the conviction of the authors of the Manifesto.
These brought about further arrests and trials.

8. In March 1987, 18 persons were charged before a crimina court for arson. They were not
alowed family vists during the five months that their detention lasted. Many of them were aleged
to be members of the support committee, established after the firdt trid relating to the Manifesto,
to provide material and mora support to the families of the detainees. Most of the detainees
were beaten during their detention. After the tria, nine accused were found guilty and sentenced
to prison terms ranging from four to five years. The evidence was based amost exclusively on
gatements made to the police during their time in custody. They tried in court to retract these
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gatements, arguing that they had been given under duress. Apparently, the tribund did not try to
clarify these facts.

At the end of April 1987, Sx persons were charged with distribution of tracts. Just before their
trial, arson charges were added to the list of offences with which they were being accused. The
lawyers, once again, did not have sufficient time to prepare the defence of their clients. All of the
accused were found guilty by the court and sentenced to four years imprisonment. The Supreme
Court later confirmed the sentences, regardiess of the irregularities that occurred during the
course of thetrid.

10. On 28 October 1987, the Mauritanian Minister of Interior announced the discovery of a plot

11.

12.

againg the government. In redity, al those accused of taking part in this plot belonged to the
Black ethnic groups from the South of the country. Over 50 persons were tried for conspiracy
by the specid tribuna presided by a senior army officer who was not known to have a legd
traning. He was assgsted by two assessors, both of them army officers. No apped was
provided for. The accused were kept in solitary confinement in military camps, deprived of deep
during their interrogation. They were charged with “endangering State security by participating in
a plot amed a deposng the government and provoking massacres and looting among the
country’s inhabitants’. A specid summary procedure was applied, under the pretext that they
had been caught in flagrante delicto. This procedure provides for a tria without any prior
investigation by an investigating magidtrate. It redtricts the rights of the defence as well as access
to lawyers and alows the court to pass judgement without any obligation on the part of the
judges to indicate the legal bases for their conclusions. Such a procedure is not normaly applied
in cases reating to a conspiracy or an atempted crime. It is gpplicable to an aready
consummated crime. Those who were convicted on 3 December 1987 did not have the right to
file gppedl. Three lieutenants were sentenced to death and executed three days after. The
executions were said to have been stretched out in amanner as to subject the convictsto adow
and crud death. To put an end to their suffering, they had to provoke the executioners to kill
them as quickly as possible. The other accused were sentenced to life imprisonment.

Some presumed members of the Ba ah Arab Socidist Party were also imprisoned for politica
cause. In September 1987, 17 supposed members of the party were arrested and charged with
belonging to a crimind associaion, paticipating in unauthorised meetings and abduction of
children. Seven of the accused were sentenced to a seven-month suspended term of
imprisonment. On 10 September 1988, in another trid before the State security section of the
specid tribundl, 16 presumed Ba athists were charged with disturbing the internal security of the
State, having contacts with foreign powers and recruiting military personnd in a time of peace.
Thirteen of them were found guilty, mainly on the bass of satements that they sought to
withdraw during the trid, on the bads that they had been made under duress. The accused were
held in solitary confinement in a police camp and did not have the right to consult their lavyers
until three or four days before the trid. Communication 61/91 avers that the accused were
arrested and imprisoned for their non-violent political opinions and activities.

Communication 61/91 also dleges that their conditions of detention were the worst and cites
many examples to prove these dlegations. Thus, from December 1987 to September 1988
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those detained at Ouatda prison only received a smal amount of rice per day, without any meat
or sat. Some of them had to est leaves and grass. The prisoners were forced to carry out very
hard labour day and night, they were chained up in pairs in windowless cells. They only received
one st of clothes and lived in very bad conditions of hygiene. As from February 1988, they
were regularly beeten by their guards. From the time of their arriva in the detention camp, they
only received one vigt. Only the guards and prison authorities were authorised to approach
them. Between August and September 1988, four prisoners died of manutrition and lack of
medica attention. After the fourth death, the civilian prisoners in Ouatda were trandferred to the
Aioun-d Atrouss prison, which had medicd infrastructure. Some of them were so wesk that they
could only move on dl fours. In the Nouakchott prisons, the cells were overcrowded. The
prisoners dept on the floor without any blankets, even during the cold season. The cells were
infesed with lice, bedbugs and cockroaches, and nothing was done to ensure hygiene and
provison of hedth care. The Black prisoners, from the South of the country, complained of
discrimination by the guards and security forces, who were mainly of the Beidane or Moorish
ethnic group, supposedly Whites. They could not receive vidts from ther families, doctors or
lavyers, except when the Ba ath party supporters, dl of them Beidanes, were in the same
prison.

All these communications describe the events that took place in April 1989, smultaneoudy with
the criss that nearly caused a war between Senegd and Mauritania. The criss was caused by
Mauritania's expulson of amost 50,000 people to Senegd and Mdli. The government clamed
that those expelled were Senegdese, while many of them were bearers of Mauritanian identity
cards, which were torn up by the authorities when they were arrested or expdled. Some of them
seemed to have been expelled mainly because of their relationship with the politica prisoners or
due to their politica activities. Many of those who were not expelled were on the run to escape
the massacres. Though the borders were later reopened, no security was assured those who
desired to return, and they had no means by which to prove their Mauritanian citizenship. Many
hed been living in refugee camps since 1989, in extremely difficult conditions

The main victims were Black Mauritanian government employees suspected of belonging to the
Black opposgtion, and Black villagers from the South, mainly from the Ha-Pulaar or Peul ethnic
group. The Haal-Pulaars trditiondly live in the River Senegd valey where the land isfertile.

The complainants dlege that thousands of people were arbitrarily detained. They Sate that the
detentions were followed by expulson, such as in the case of politica opponents, people who
had ressted the confiscation of their property, not to mention the cases that followed the
incursions of [returning] refugee groups. This last category of arrests seems to have been carried
out as a generalised reprisal, to the extent that there was no evidence of contacts between the
detainees and the refugees who were returning to Mauritania. This type of retdiation and reprisa
is contrary to Mauritanian law. Some of the detainees were released in early July 1990.

The communications alege a0 that there was daily persecution of villagersin the South between
1989 and 1990. Many identity-card checkpoints where the Hal- Pulaar had to show their identity
cards and prove they were of Mauritanian origin. Their goats and sheep were confiscated by the
security forces. Sometimes the villagers had to obtain military authorisation to take out their
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livestock to pasture, to go fishing or to work their fields. Neverthdess, such authorisation did not
protect them from arrest.

The security forces are accused of surrounding the villages, confiscating land and livestock
belonging to the Black Mauritanians and forcing the inhabitants to flee towards Senegd, leaving
their property for the Haratines to take or to be destroyed. The Haratines who possessed the
land of those who had been expelled were armed by the authorities and were expected to
arrange their own defence. So they formed their own militia, which had no foundation in law, but
which seemed to work in close collaboration or under the supervison of the army and internd
security forces. Communication 96/93 provides a list of villages dl or dmost al of whose
inhabitants were expdled to Senegd. Communication 98/93 provides a ligt of villages that were
destroyed.

These communications adso point to various incidents and extra-judicid executions of Black
Mauritanians in the South of the country. Following the mass expulsons, some refugees in
Senegd carried out incursons into the villages inhabited by the Haratines. Generdly, after these
rads, the Mauritanian army, the security forces and the Haratine militia would invede the villages
reoccupied by the origind inhabitants, and identified victims generdly Ha-Pulaar. The
communications mention many cases of summary executions. On 10 and 20 April, for instance,
military and Haratine patrols arrested 22 people. They were later found dead, with their aams
tied up. Some of them had been shot, others had their skulls smashed with stones. On 7 May
1990, Dia Bocar Hamadi, for example, was killed while he was searching for livestock taken
from him by Haratines. When his brothers protested to the police, they were arrested and
detained until early July. On 12 April 1990, Thierno Saibatou B4, areligious leader, was shot
dead, on hisway to meset his pupils.

A curfew was imposed on dl villages in the South. Anyone who broke it was shot a dght, even
if there was not proof that they were engaged in acts tha endangered the lives of other

inhabitants. Communication 61/81 mentions a specific case where the victims were arrested, tied
up, and taken to alocation where they were executed. According to the complainants, the army,
security forces and Haratines enjoy tota impunity. Many villagers who were not expelled had to
flee in order to escape the massacres.

Whenever the villagers protested, they were beaten and forced to flee to Senega or smply
killed. Many villagers were arrested and tortured. A common form of torture was known as
“Jaguar”. The victim'swrists are tied to his feet. He is then suspended from a bar and thus kept
upside down, sometimes over a fire, and is beaten on the soles of his feet. Other methods of
torture involved beating the victims, burning them with cigarette stubs or with ahot metd. Asfor
the women, they were Smply raped.

In September 1990, a wave of arrests took place, ending between November and December
1990. Thousands of people were arrested. These were essentially Hal-Pulaar members of the
armed forces or civil servants. All those arrested were from the South of the country. Later, the
authorities alleged that there had been an attempt to unseat the government; but no proof was
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ever given. The accused were never put on trid, but were kept in what communication 96/93
describes as “ desth camps’, in extremely harsh conditions.

Communication 61/91 contains a list of 339 persons believed to have died in detention. Some
detainees were sad to have been executed without trid. Thirty-three soldiers were hung,
without tria, on 27 and 28 November 1990. Others were buried in sand to their necks and left
to die adow death. Many however died as aresult of the torture they underwent. The methods
used include the so-called ‘Jaguar’ mentioned above, eectric shocks to the genital organs, as
well asburnsdl over their bodies.

In February 1991, detainees in the J Reida military camp were undressed, hands tied behind
their backs, sprayed with cold water and besten with iron bars. The ‘Jaguar’ torture was aso
utilised. The detainees were burned with coa embers, or they had some powder spread on their
eyes, causing aterrible burning sensation. Their heads were plunged in dirty water to the point of
suffocation; some were buried in sand to their necks. They were permanently chained in ther
cdls, without toilet facilities. Some were kept in underground cells or dark cells where it got
very cold a night.

In March 1991, the government announced the release of a number of palitical prisoners who
had been convicted, aswell as of other persons detained since November and December 1990.
In April, other detainees were released, and Presdent Maaouya Ould Taya announced that al
those arrested had been released. However, there was never any response to the reports
referring to people who had been killed in detention. Nor on the unknown fate of many
detainees. Communication 61/91 provides a list of 142 peoples whose desths are confirmed
and another 197 who were not released and are probably dead.

According to communication 61/91, the government set up a commission of inquiry, but did not
indicate ether its prerogatives or the extent of its field of action. It is essentidly composed of
military men. And even if one were to believe that the commisson has finished its work, no
report ever made its conclusions public.

Communication 54/91 dleges that there are over 100,000 Black daves sarving in Beidane
houses. And that though 300,000 had bought their freedom, they remain second-class citizens.
Bedsdes, Blacks do not have the right to spesk their own languages. According to
communication 98/93, a quarter of the population (500,000 out of 2,000,000 inhabitants in the
country) are either daves or Haratines (freed daves). The freed daves maintain many traditiona
and socid links with their former magters, which congtitutes a more subtle form of exploitation.

Amnesty Internationd, Union Interafricaine des Droits de I'Homme and Rencontre
Africaine pour la Défense des Droits de I'Homme made statements at the 19" session,
reiterating the facts dready presented. Amnesty Internationa stated in writing that an amicable
settlement could only be possible if the government set up an independent commission of inquiry
to shed light on these violations, brought the authors to justice according to the internationdly
repected rules regarding far trid, without usng the desth pendty; tried al other politica
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prisoners according to internationa norms, and compensated the victims in a satisfactory
manner.

The Government’s Response:

28. The government’ s response to these alegations was that Amnesty Internationd had taken sidesin

29.

the conflict between Senegd and Mauritania. The government admits that there had been what it
cdls“incidents’ in late 1990, but that the “necessary measures had been taken to restore order as
soon as possible and to limit the damage’. It dso declares that adminidrative sanctions were
imposed on some army officers. The government maintains that a new plurdist Congtitution was
adopted, and that Mauritania is now a democratic State that respects the norms of the African
Charter on Human and Peoples’ Rights.

At the 19" sesson of the Commission, the Mauritanian government representative in attendance
did not contest the complainants dlegations, claming that graves and massive human rights
violations had been committed between 1989 and 1991. He expressed his governments wish to
work together with the Commission to asss the victims, making it clear that the country’s
economic could not alow them al to be compensated. He further declared that it would be
difficult to verify the Stuation of each one prior to the 1989 events, which would make their
resettlement impossible. He continued, saying that al those displaced could return to their native
villages. Besdes, the Mauritanian government representative categoricaly denied that the Black
ethnic groups did not have the right to speak their languages. He reiterated his government’s
officid pogtion, that davery had been abolished in Mauritania during French colonid days.

Provisions of the Charter Alleged to have been Violated:

The communications alege violation of articles 2, 4, 5, 6, 7, 9, 10, 11, 12, 14, 16, 18, 19 and 26 of
the African Charter on Human and Peoples Rights.

Procedure:

30.

31

32.

33.

Communication 54/91 is dated 16 July 1991 and was submitted by Maawi African
Association, a non-governmental organisation.

The Commission was seized of it on 14 November 1991 and the Mauritanian government was
notified and called upon to make its observations known. No response was received from it.

At the 19" sesson hdd in March 1996, the Commisson heard Mr. Ahmed Motda,
representative of Amnesty Internationd, Mr. Halidou Ouédraogo of UIDH, Mr. Alioune Tine
and Mr. C. Faye of RADDHO, as well as the representative of the Mauritanian government.
Mr. Ahmed Motaa then sent the Commission aletter dated 31 March 1996.

At the end of the hearings, the Commission held the view that the government did not serioudy
contest the dlegations brought againg it. The Mauritanian delegate admitted that human rights
violations had indeed been committed. He did not try to explain the circumstances in which they



AHG/222 (XXX VI Add.
Page 145

had taken place. He requested the Commission to give its assstance in finding a solution to the
problem. He further alded that his government was ready to receive a delegation from the
Commission to that end. Following this, the Commisson reiterated its decison to send amisson
to Mauritania to try and obtain an amicable settlement. It was aso decided that the misson
would be composed of the Chairman of the Commisson and Commissioners Rezag-Bara and
Ondzid-Gnelenga, aswell asthe Secretary to the Commission.

34. The misson was effected from 20 to 27 June 1996.

35. At the 20" sesson hdd in Grand Bae, Mauritius, the Commission considered the mission’s
report and deferred the decisions on the communicationsto its 21t sesson.

36. On 7 February 1997, the Secretariat wrote to the complainants explaining to them that the
mission report would be sent to the government for its observations by the end of February and
that they would subsequently have the chance to make comments on the said report.

37. At the 21% session held in Nouakchott in April 1997, the Commission deferred its decision on

this communication to the 22™ session, pending its receipt of the Mauritanian government’s
reaction to the misson report.

38. Communication 61/91 was submitted by Amnesty Internationa on 21 August 1991.
39. The Commission was seized of it at its 10th sesson, held in October 1991
40. The Mauritanian government was notified about it by the Secretariat on 14 November 1991.

41. At the 15" sesson, the Commission decided to compile al the communications filed against
Mauritania

42. From that date, the procedure for the present communication became identical to that for
communication 54/91.

43. Communication 96/93 was submitted on 12 March 1993 by Ms. Sarr Diop on behdf of the
victims.

44. The Commission was seized of it at its 13" sesson held in April 1993. Notification of it was
sent to the accused State, asking it to forward its observations to the Secretariat. No response
was received.

45. At the 15" session held in March 1994, it was decided to combine al the communications filed
agang Mauritania

46. From that date, the procedure for the present communication became identicd to that for the
above-mentioned communication 54/91.



47.

AHG/222 (XXX VI Add.
Page 146

Communication 98/93 was submitted on 30 March 1993 by two NGOs, Rencontre
Africaine pour la Défense des Droits de I’'Homme (RADDHO, African Associgtion for the
Defence of Human Rights) and Union Interafricaine des Droits de I’'Homme (UIDH, Inter-
African Human Rights Union). The Commission was saized of them at its 13" session.

48. The Commission was seized of them at its 13" session.

49.

50.

ol

52.

53.

55.

56.

On 12 April 1993, notification of it was sent to the accused State, asking it to address its
observations to the Secretariat of the Commission.

At the 15" session held in March 1994, it was decided to combine al the communications filed
agang Mauritania

From that date, the procedure for the present communication became identica to that for the
above-mentioned communication 54/91.

At th2 22" sesson held in Banjul from 2 — 11 November 1997, the representative of
Mauritania pointed out that his government was in the process of considering the mission report
of the Commission and expected to have its observations ready before the 23 sesson. The
Commisson thus decided to defer condderation of dl the communications filed against
Mauritania to its following sesson, while bearing in mind that they had been pending before the
Commission for quite along time now.

At the 23 session held in Banjul (The Gambia) from 20 — 29 April 1998, the Commission
decided to combine it with the procedure ongoing for communications164/97 to 196/97 as well
as n° 210/98. In addition, three notes verbales were addressed on 25 April, 9 and 10 July 1998
repectively to the Mauritanian Ministry of Foreign Affairs to inquire about the government’s
reaction. They have remained without reply to date.

Communications no. 164/97 — 196/97 dlege that between September and December 1990,
there was a wave of arrests in Mauritania directed at specific sectors of the population. Those
arrested were mostly military men and public servants belonging to the Hal- Pulaar ethnic group
and other ethnic groups from the South of the country. Some time &fter this wave of arrests, the
government announced, without providing any proof, that there had been an attempted coup
d éat.

The accused were never brought before a court of law according to communications 164/97 —
196/97, about a dozen of the accused were tortured and executed in the military camps of Indl,
Jréda, Tiguint and Aleg between November and December 1990. Most remarkably, most of
the communications dlege that the victims were beaten to death.

The widows and moathers behind the present communications, have previoudy brought their
complaints before the Mauritanian nationd authorities, both civilian and military, in particular the
Minigter of Interior, the head of the national army, the Nationa Assembly, the Senate, the
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Speciad Court of Judtice, the Nouakchott Criminad Court, the President and the Minister of
Nationad Defence. In al these cases they were either ignored or chased away.

57. On 14 June 1993, the Mauritanian government issued an enactment, no. 023 93, granting
amnesty to those accused of perpetrating the series of murders for which the beneficiaries of the
victims are hereby claming compensation of injuries suffered.

Provisions of the Charter Alleged to have been Violated:

58. The communications alege a series of grave and massve violations of artides 2, 3, 4, 5, 6, 7,
16 and 26 of the African Charter.

Procedure:

59. Communications 164/97 — 196/97 were received by the Secretariat in April 1997.
They were all submitted by the beneficiaries of the alleged victims.

60. On 6 October 1997, the Secretariat received a note verbale dated the 1% of the
same month, with reference number 075/MAEC communicating the Mauritanian
government’s reaction to the accusations made against it. The gist was that
Mauritania called on the Commission not to be seized of the said communications
for the reason that they “deal with a naturally deplorable, but peculiar and
exceptional situation [...] that has in any case since been surmounted... ”.

61. On 9 October 1997, the Secretariat acknowledged receipt of the said note, pointing
out that the fact that the Mauritanian State had paid compensation to the
beneficiaries of the victim of the alleged violations (which are in any case not denied
by the State) cannot invalidate the Commission’s deliberations.

62. At the 23 session, the Commission adjudged on the admissibility of the
communications, decided to combine the procedure followed for the present
communications with those for communications 54/91, 61/91, 96/93, 98/93, 198/97
and 210/98 and referred the dossiers for consideration as to merit at its 24"
session.

63. Communication 210/98 was submitted by the Association Mauritanienne des
Droits de 'Homme (AMDH, Mauritanian Human Rights Association), on
behalf of the Collectif des Rescapés, Anciens Détenus Civils Torturé
(CRADPOCIT, Collective of Survivors, Ex-Civilian Detainees and the
Tortured) vs/Mauritania. It alleges that during the bloody political events that
troubled Mauritania between 1986 and 1991, those who have now joined together
under the umbrella of CRADPOCIT were arrested, along with other Mauritanian
citizens of black African stock and detained in the Nouakchott civil prison, and later
transferred to various gaols where they were subjected to torture and other inhuman
and degrading forms of treatment; this is alleged to have led to the death of some of
their co-detainees.
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After more than fifteen days of detention, some of them were released, while others
were charged to court and held in the civilian prisons.

Following a number of court cases, some of those on remands were released,
others given suspended sentences, while others were sentenced to prison terms
varying from three months to five years. These verdicts were aggravated with loss of
civic rights, heavy fines and banishment after release.

In 1993, members of the armed forces who had been subjected to the same
treatment as those who came together under CRADPOCIT were granted pension
benefit coupons. Imbued with the hope raised by this measure, they addressed a
letter to the President of the Republic on 3 November 1993 in which they demanded
their rehabilitation, in line with what had been provided to their compatriots of
Arabo-Berber origin and the military personnel of black African origin. This move
yielded no results.

Two years later, they addressed a second letter to the Head of State, with the same
demands, without achieving any better results than in 1993. It was after this second
failure that they decided to constitute themselves into a collective in order to better
defend their rights. Application for the official recognition of the said collective
(CRADPOCIT) was addressed to the Ministry of Interior. At the same time, its
founding documents were sent to the Head of State, the Presidents of the Senate
and the National Assembly, as well as the Mediator of the Republic, with the same
demands annexed in all cases.

The complainant claims that as of the time of the arrest of the members of
CRADPOCIT, the majority of them were civil servant who had each accumulated ten
to twenty years of service. And that at present they are subject to the most
precarious living conditions, aggravated by unemployment and onerous family
responsibilities; some of them have seen their homes broken following divorces that
they were unable to prevent!

Procedure

69.

70.

The communication was received by the Secretariat of the Commission on 26 January 1998.

At the 23" ordinary session, held from 20 — 29 April 1998 in Banjul (The Gambia), the
Commission decided :

a) —to notify the Mauritanian government representetive at the sesson of the communication
(with sgned acknowledgement);

b) —to combine it with the ongoing procedure for communications 54/91, 61/91, 96/93, 98/93
and 164/97 to 196/97. It took the view that the reaction of the Mauritanian government to
the various Notes Verbales from the Secretariat, as contained in note n° 075/MAEC, dated
1% October 1997, was valid for the case under consideration.
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c) —to defer the communication to its 24" session for consideration of its meit.

At the 24" sesson hdld in Banjul, The Gambia, from 22 — 31 October 1998, it was decided that
the members of the Commission who had undertaken the misson to Mauritania should consider
the communications, taking into account the response of the Government of Mauritania to their
mission report. Congideration of these communications was thus deferred to the 25 session.

Provisions of the Charter Alleged to have been Violated:

72.

73.

74.

75.

Members of CRADPOCIT are complaining of discriminatory practices on the part of the
Mauritanian government, which they accuse of operating “a policy of double sandards’, since the
officids of Arabo-Berber origin who had been subjected to the same gtuation had been
reintegrated into their various workplaces, while the members of the collective who are of Black
African origin saw their pleasrgjected.

They further point out that while they were in detention, in September 1987, when about fifteen
pro-Iragi Ba athist Arabo-Berber military men (charged for belonging to a crimind organisation,
participation in unauthorised mestings and kidnapping of children) joined them in the same prison,
ther arriva led to a notable improvement in their conditions of detention. They clam that they
were then alowed to eke waks within the prison courtyard, a “privilege’ that was previoudy
denied to them. However, they were ill denied vidts as a palicy, while their Arabo-Berber
compatriots had the right to receive anyone, including their spouses.

Immediately after the release of the Arabo-Berbers, the black Africans were thrust back to the
difficult gaol conditions to which they had previoudy been subjected, which conssted, remarkably,
of keeping them chained in pairs during the whole day, with al inconveniences arisng from such a
gtuation, hard labour, fetching water, etc. These inhuman prison conditions, coupled with poor
aimentation and lack of hygiene are said to be the cause of the above- mentioned desths of four of
their co-detainees (two military and two civilians).

The Mauritanian Human Rights Association claims violation of the following provisons
of the African Charter of Human and Peoples Rights:

a - atide 2 “Every individud shdl be entitled to the enjoyment of the rights and freedoms
recognized and guaranteed in the present Charter without distinction of any kind such as race,
ethnic group, colour, sex, language, religion, palitical or other opinion, nationad and socid origin,
fortune, birth or other atus’;

b - aticle 4: “Human beings are inviolable. Every human being shdl be entitled to respect for his
life and the integrity of his person. No one may be arbitrarily deprived of thisright”;

c - atide 5: “Every individud shdl have the right to the respect of the dignity inherent in ahuman
being and to the recognition of hislegd saus. All forms of exploitation and degradation of man
particularly davery, dave trade, torture, crud, inhuman or degrading punishment and treatment
shdl be prohibited”;
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d - atide 15: “Every individud shdl have the right to work under equitable and satisfactory
conditions, and shdl recelve equd pay for equa work”;

e - aticle 16: 1. “Every individua shdl have the right to enjoy the best atainable Sate of
physicad and mentd hedth;

2. “ States Parties to the present Charter shall take the necessary measures to protect
the health of their people and to ensure that they receive medical attention when they are Sck”;

f - aticle 19: “All peoples shdl be equd; they shdl enjoy the same respect and shdl have the
same rights. Nothing shall justify the domination of a people by another”.

LAW:

Admissibility

76.

7.

78.

79.

Communications 54/91, 61/91, 98/93, 96/93, 164/97 — 196/97 and 210/98 dlege cases of grave
and massive violations of human rights attributed to the Mauritanian State.

In the African Charter on Human and Peoples’ Rights, admissbility is governed by aticle 56,
which defines dl the conditions that communications must meet in order to be consdered. These
criteria are gpplied with due regard to the specificity of each communication. The case under
congderation, of which the Commisson was seized through the present procedure, is a
combination of four communications which it decided to consder together in view of the Smilarity
of the facts rdated. The Commisson had previoudy taken the same decison regarding
communications submitted againgt Benin, Zaire and Rwanda (Cf. decisons on communications
16/88, 17/88, 18/88, 25/89, Lega Assistance Group ve Zaire, and 27/89, 46/91, 49/91, 99/93
World Organisation againg Torture, International Association of Democratic Jurigts, International
Commisson of Jdurigs and Inter-Africen Human Rights Union v§ Rwanda  All these
communications were submitted by nortgovernmenta organisation and they dl dlege vaious
violations that are inter-related and smilar.

Article 56,1 of the Charter demands that anyone submitting communications to the Commission
relating to human and peoples' rights must reved their identity. They do not necessarily have to be
the victims of such violations or members of thar families. This characterigtic of the African
Charter reflects sengtivity to the practicd difficulties that individuas can face in countries where
human rights are violated. The naiond or internationd channels of remedy may not be accessble
to the victims themselves or may be dangerous to pursue.

In the above-mentioned decisons, the Commission recognised that in a Stuation of grave and
massve violatlions, it may be impossble to give a complete lig of names of dl the victims. 1t will
be noted that article 56,1 demands smply that communications should indicate the names of those
submitting and not those of dl the victims of the dleged violations.
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Article 56,5 of the Charter demands that the complainants must have exhausted internd remedies,
where these exis, before the Commission can be saized of a communication. The Commission
maintains that one of the judtifications for this demand is that the accused State should be informed
of the human rights violations it is being accusad of, to provide it with an opportunity to redress
them and save its reputation, which would be inevitably tarnished if it were brought before an
internationd jurisdiction. This provison aso enables the African Commisson on Human and
Peoples Rights to avoid playing the role of acourt of firs ingtance, arole that it can not under any
circumstances arrogate to itself.

The Mauritanian State was informed of the worrying human rights Stuation prevailing in the
country. Particular attention, both within the nationd and internationa communities, was paid to the
events of 1989 and succeeding years. Even if it were to be assumed that the victims had indtituted
no internd judicid action, the government was sufficiently informed of the Stuation and its
representetive, on various occasions, stressed before the Commisson that a law known as the
“generd amnesty” law, dedling with the facts arraigned was adopted by his country’s parliament in
1993. The Mauritanian government judtified the said law with the argument that “the civilians hed
benefited from an amnesty law in 1991, and consequently the military wanted to obtain the same
benefits, especidly as they had given up power after alowing the holding of presidential (1992)
and legidative (1993) dections’.

The Commission notes that the amnesty law adopted by the Mauritanian legidature had the effect
of annulling the pend nature of the precise facts and violaions of which the plantiffs are
complaning; and that the said law aso had the effect of leading to the foreclosure of any judicid
actions that may be brought before local jurisdictions by the victims of the alleged violations.

The Commission recdlsthat its role conssts precisely in pronouncing on alegations of violations of
the human rights protected by the Charter of which it is saized in conformity with the relevant
provisons of thet insrument. It is of the view that an amnesty law adopted with the am of nullifying
auits or other actions seeking redress that may be filed by the victims or their beneficiaries, while
having force within Mauritanian nationd territory, cannot shidd that country from fulfilling its
internationa obligations under the Charter.

. Also, the Idamic Republic of Mauritania, being a party to the African Charter on Human and

Peoples Rights, has no basis to deny its citizens those rights that are guaranteed and protected by
an internationa convention, which represents the minimum on which the States Parties agreed, to
guarantee fundamenta human freedoms. The entry into force of the Charter in Mauritania created
for that country an obligation of consequence, deriving from the cusomary principle pacta sunt
servanda. It consequently has the duty to adjust its legidation to harmoniseit with itsinternationd
obligations. And, as this Comisson has previoudy had to emphasise, “contrary to other human
rights instruments, the African Charter does not alow for derogation from obligations due to
emergency Stuations. Thus, even agtuation of civil war [...] cannot be cited as judtification for the
violation by the State or its authority to violate the African Charter” (cf. communication 74/92,
para. 36).
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Findly, the Commisson interprets the provisons of aticle 56,5 in the light of its duty to protect
human and peoplée s rights as stipulated in the Charter. The Commission does not believe that the
condition that internd remedies must have been exhausted can be gpplied literdly to those casesin
which it is “nether practicable nor desrable’ for the complainants or the victims to pursue such
interna channels of remedy in every case of vidlaion of human rights. Such is the case where there
are many victims. The gravity of the human rights Stuation in Mauritania and the grest number of
victims involved renders the channds of remedy unavailable in practica terms, and, according to
the terms of the Charter, their processis "unduly prolonged”. In addition, the amnesty law adopted
by the Mauritanian parliament rendered obsolete dl internd remedies.

For these reasons, the Commission declar es the communications admissible.

Merits:

86.

87.

89.

In June 1996, the Commission sent a good-offices misson to Mauritania The ddegaion met
with members of the government and non-governmental organisations to discuss the overdl
humean rights Stuation in the country.

The misson was undertaken at the initiative of the Commission in its capacity as promoter of
human and peoples rights. It was not an enquiry misson; and while it permitted to the
Commisson to get a better grasp of the prevalling dtuation in Mauritania, the misson did not
gather any additiona specific information on the dleged violations, except on the issue of davery.
The present decison is therefore based on the written and ord declarations made before the
Commission over the past Six years.

. In the case under consideration, no indication from the government, with the exception of theissue

of davery, seeks to refute the facts adduced in the communications. The representative of the
government, who appeared before the Commission at the 19" session and subsequent sessions,
admitted that the communications of which the Commisson was saized “ded with a naturdly
deplorable, but peculiar and exceptional Stuation [..] that has in any case since been
surmounted... ”. And according to the government, “most of the issues raised have dready been
resolved, others are in the process of being settled”. It clams, as regards the ex-prisoner civil
sarvants that “the démarches undertaken by those who have condituted themsdves into a
collective are the result of manipulations of the oppostion...” with the am of countering
government action.

Though the above-mentioned declaration by the government representative could have congtituted
a bass for an amicable solution, such a solution could only take place with the agreement of the
parties. However at least one of the complainants has clearly indicated that a resolution can only
be reached on the basis of some specific conditions, of which none has so far been met to its
satisfaction. While it gppreciates the government’s good will, and hopes to collaborate with it in
future to ensure the effectiveness of the settlement of the damages suffered by dl the victims of the
events described above, the Commission has an obligation to adjudge on the clearly stated facts
contained in the various communications. More S0 as it does not consider acceptable the position
of the government that the atrocities and other assassnations committed within the military
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indtitution were “an internd afar of the army; that the aamy had conducted its own inquiry,
following which gppropriate sanctions were meted out to those military men who were found
quilty”.

90. Article 7 of the Charter stipulates that:

91.

92.

93.

94,

Every individual shall have theright to have his cause heard. This comprises:

a) The right to appeal to competent national organs against acts violating his
fundamental rights...;
b) the right to be presumed innocent until proved guilty by a competent court

or tribunal;

) the right to defence, including the right to be defended by counsel of his
choice;

d) the right to be tried within a reasonable time by an impartial court or
tribunal.

Mauritania ratified the African Charter on 14 June 1986, and it came into force on 21 October
1986. The September trias, thus, took place prior to the entry into force of the Charter. These
trids led to the imprisonment of various persons. The Commission can only consider a violation
that took place prior to the entry into force of the Charter if such a violation continues or has
effects which themsdves condtitute violations after the entry into force of the Charter (cf. decison
taken on communication 59/91, p. 28). The Commission should therefore have the competence to
consder these trials with a view to ascertaining whether the incarcerations that resulted from them
conditute aviolation of article 6 of the Charter.

The government did not give any substantid response to the alegations that the sad trids were
arbitrary. Consequently, in conformity with its well-established jurisprudence, the Commission (cf.
decisions taken on communications 59/91, 60/91, 64/91, 87/93 and 101/93), shdl adjudge based
on the elements provided by the complainants.

The State Security Section of the Specia Tribuna does not provide for any appeal procedure.
Two specific cases mentioned in the communications took place in September and October 1987
(see paras. 10 and 11) and no appedals were authorised. One of the trials ended in the execution of
3 amy lieutenants.

Furthermore, even when an apped was dlowed, as in the first case in the "Manifesto” (paras. 3
and 4), on 13 October 1986, the Court of Apped confirmed the verdicts, even though the
accused had contested the procedure of the initid trid, and the Public Prosecutor’ s office did not
contest the complaints of the accused. From al indications, the Court of Appedl smply confirmed
the sentences without congdering dl the dements of fact and law. Such a practice can not be
considered a genuine appea procedure. For an apped to be effective, the appelate jurisdiction
must, objectively and impartidly, consder both the elements of fact and of law that are brought
before it. Since this gpproach was not followed in the cases under consderation, the
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Commission consders, consequently, that there was a violation of article 7,1 (a) of the
Charter.

95. Inthe judgement of early September 1986 (para. 3), the presiding judge declared that the refusal
of the accused persons to defend themsalves was tantamount to an admission of guilt. In addition,
the tribuna based itsdf, in reaching the verdicts it handed down, on the statements made by the
accused during their detention in police cdls, which statements were obtained from them by force.
Thisconstitutesa violation of article 7,1 (b).

96. In most of the cases brought up in these communications (paras. 3,4,5,9,10,11), the accused
either had no access or had redtricted access to lawyers, and the latter had insufficient time to
prepare the defence of their clients. This constitutes a violation of article 7,1(c) on the right
to defence.

97. The right to defence should aso be interpreted as including the right to understand the charges
being brought againgt onesdif. In the tria on the September Manifesto (para. 3), only 3 of the 21
accused persons spoke Arabic fluently, and this was the language used during the trial. This means
that the 18 others did not have the right to defend themsalves; this also constitutes a violation
of article 7,1(c).

98. The Section respongble for matters relating to State Security in the Specid Tribund is headed by
a senior military officer who is not required to have a legd traning. He is asssed by two
assessors, both military men. The Specid Tribund isitsdf presded by an army officer. In the joint
procedure on communications 139/94, 154/96 and 161/97 (Internationa Pen, Congtitutiona
Rights Project, Interights and Civil Liberties Organisation vs/ Nigeria), the Commisson reached
the conclusion that the “ Specid Military Tribundls ...congtituted a violation of article 7,1 (d) of the
Charter by the very virtue of their composition, which is reserved to the discretion of the executive
organ”. Withdrawing crimina procedure from the competence of the Courts established within the
judicid order and conferring onto an extenson of the executive necessarily compromises the
impartiaity of the Courts, to which the African Charter refers. Independent of the qualities of
the persons sitting in such jurisdictions, their very existence constitutes a violation of the
principles of impartiality and independence of thejudiciary and, thereby, of article 7,1 (d).

99. Article 26 of the Charter states that:

States parties to the present Charter shal have the duty to guarantee the independence of the
Courts...

100. By edtablishing a section respongble for matters relaing to State security within the Specid
Tribund, the Mauritanian State was reneging on its duty to guarantee the independence of the
courts. The Commission therefore concludes that ther e has been violation of article 26.

101. Article 9,2 of the Charter tipulates that:
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Every individual shall have the right to express and disseminate his opinions within
the law.

Communication 61/91 aleges that the trias on the Manifesto (paras. 3,4,5,6) and the other
related cases (paras. 8 and 9) violate the right to freedom of expresson and dissemination of
ones opinions, to the extent that the accused were charged with distributing a manifesto which
provided datistics on racid discrimination and were cdling for a did ogue with the government.
The expresson “within the laws’ must be interpreted as reference to the international norms.
To the extent that the Manifesto did not contain any incitement to violence, it should be
protected under internationa law.

Once again, the government did not contest the facts adduced by the complainants. In view of
the foregoing, the Commission shdl base its argumentation on the dements provided by the
complainants. (Cf. decisons59/91 et d, cited in para. 89).

Condgdering thet the trids in question in paragraphs 3, 4 and 5 took place prior to the entry
into force of the African Charter, the Commission finds no violation of article 9,2 as regards
these cases. However if the indictments condtituted a violation of the African Charter, the
detention which ensued from them would be abitray and violates article 6. The
Commission is of the view that these cases would have led to violation of article 9,2 had they
taken place after the entry into force of the Charter, and consequently the detention of the
accused would have been aviolation of article 6.

The cases mentioned in paragraphs 8, 9 and 10, which were heard after the entry into force of
the Charter, are a violation of the rights stated and protected in article 9,2.

Article 10,1 of the Charter tipulates that::

Every individual shall have the right to free association provided that he abides by the
law...

Some presumed supporters of the Balath Arab Socidist Party were imprisoned for belonging
to a crimina association. The accused in the 39 case rdlating to the Manifesto (para. 6) were
charged for belonging to a secret movement. The government did not provide any argument to
establish the crimind nature or character of these groups. The Commission is of the view that
any law on associations should include an objective description that makes it possible to
determine the crimind nature of a fact or organisation. In the case under consgderation, the
Commission considers that none of these smply rationa requirements was met and that there
was violation of article 10,2.

Article 11 of the Charter Sipulatesthat:

Every individual shall have the right to assemble freely with others. The exercise of this
right shall be subject only to necessary restrictions provided for by law in particular
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those enacted in the interest of national security, the safety, health, ethics and rights
and freedoms of others.

The accused in the Manifesto case were charged for holding unauthorised meetings (paras. 3
and 6). The trid in question in para. 3 took place before the entry into force of the African
Charter. Consequently, the Commission cannot congder that there was a violation of article
11 as regards this particular case. However, had the indictments condtituted a violation of
article 11, the detention that ensued from it would have been a violaion of article 6, which
prohibits arbitrary detention.

The presumed supporters of the Baath Arab Socidist Party are equaly accused of holding
unauthorised mestings

The government did not come up with any element to show that these accusations had any
foundation in the “interest of national security, the safety, hedlth, ethics and rights and freedoms
of others’, as specified in article 11. Consequently, the Commission consdersthat there was
violation of article 11 in the casesin question in paragraphs 3 and 11.

Article 6 of the Charter stipulates that:

Every individual shall have the right to liberty and to the security of his person. No one
may be deprived of his freedom except for reasons and conditions previously laid down
by law. In particular, no one may be arbitrarily arrested or detained.

There were recurring violations of this article. The indictments and trids of September
1986 (paras. 3,4 and 5) were not in conformity with the provisons of the Charter. All those
who were incarcerated in its wake were denied their rights as guaranteed in aticle 6. The
imprisonment  resulting from the other cases (paras. 6 and 8), and the two cases from
November 1987 (para. 10) as well as the cases againgt the presumed members of the Baath
Arab Socidigt Party (para 11) are arbitrary, for the fact that they were not in conformity with
internationd normsrelating to farr trid.

The complainants dlege that hundreds of people were detained in connection with the 1989
events (para. 15). They alege, further, that a wave of arrests at the end of 1990 resulted in
the detention of hundreds of people without charge or trial. According to the complanants,
some, and not dl, of the detainees were released, adding however that the fate of many people
remains unknown. The government did not deny that these arrests and detentions took place,
but it maintained that such arbitrary detentions no longer exist. Even if that were the casg, it
would not annul the previous violaions. The Commission consders, therefore, thet there was
massve violation of article 6.

Article 5 of the African Charter prohibits torture, cruel, inhuman or degrading punishment
and treatment. This article dso Sipulates that “Every individual shall have the right to the
respect of the dignity inherent in a human being”. All the communications detail instances
of torture, and crud, inhuman and degrading trestments. During ther time in custody, the
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detainees were beaten (para 8), they were forced to make statements (paras 8 and 11), and
they were denied the opportunity of deeping (para 10). Both during the tria as well as the
period of arbitrary detention, some of the prisoners were held in solitary confinement (paras.
5,8, 10, 11 and 12).

The conditions of detention were, at the very least, bad. The prisoners were not fed; they
were kept in chans, locked up in overpopulated cels lacking in hygiene and access to
medical care (para. 12). They were burnt and buried in sand and |eft to die a dow desth.
Electricd shocks were administered to their genitad organs and they had weights tied on to
them. Their heads were plunged into water to the point of provoking suffocation; pepper was
smeared on their eyes and some were permanently kept in smdl, dark or underground cells
which got very cold at night (para 23).

Both within and outside the prisons, the so-called “Jaguar” position was the form of torture
utilised, (see paras 20 and 22). The prisoners were beaten (paras 12 and 20) and their
bodies burnt using various instruments (paras 20 and 22). The women were raped (para
20).

The government did not produce any argument to counter these facts. Taken together or in
isolation, these acts are proof of widespread utilisation of torture and of crud, inhuman and
degrading forms of treatment and condtitute a violaion of aticle 5. The fact that prisoners
were left to die dow deaths (para 10) equally condtitutes cruel, inhuman and degrading forms
of treatment prohibited by article 5 of the Charter.

Article 4 of the Charter stipulates that:

Human beings are inviolable. Every human being shall be entitled to respect
for his life and the integrity of his person. No one may be arbitrarily deprived of
this right.

Following the November 1987 trid, which aready violated the provisons of article 7, three
army lieutenants were sentenced to death and executed (para 10). The trid itself condtituted a
violation of the African Charter. Furthermore, the Commisson is of the view that the
executions that followed the said trial constitute a violation of article 4 Denying
people food and medicd attention, burning them in sand and subjecting them to torture to the
point of death point to ashocking lack of respect for life, and condtitutes aviolation of article 4
(see para 12). Other communications provide evidence of various arbitrary executions that
took place in the villages of the River Senegd valey (see paras 18 and 19) and stress that
people were arbitrarily detained between September and December 1990 (see para 22). The
Commission consders that there were repested violations of article 4.

Article 16 of the Charter states that:

1. Every individual shall have the right to enjoy the best attainable state of
physical and mental health.
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2. Sates Parties to the present Charter shall take the necessary measures to
protect the health of their people and to ensure that they receive medical
attention when they are sick.

The State's respongbility in the event of detention is even more evident to the extent that
detention centres are of its exclusve preserve, hence the physicd integrity and welfare of

detainees is the responsbility of the competent public authorities. Some prisoners died as a
result of the lack of medicd attention. The generd dtate of hedth of the prisoners deteriorated
due to the lack of sufficient fool; they had neither blankets nor adequate hygiene. The
Mauritanian State is directly respongble for this sate of affairs and the government has not
denied these facts. Consequently, the Commission consders that there was violation of

article 16.

Article 18(1) States that:

The family shall be the natural unit and basis of society. It shall be protected by the
Sate...

Holding people in solitary confinement both before and during the trid, and during such
detention, which is, on top of it dl, arbitrary, (paras 5,8,10, 11 and 12) depriving them their
right to afamily life conditutes a violation of article 18,1.

Article 12,1 states that:

Every individual shall have the right to freedom of movement and residence within
the borders of the State provided he abides by the law.

Evicting Black Mauritanians from their houses and depriving them of ther Mauritanian
citizenship condtitutes a violation of article 12,1. The representative of the Mauritanian
government described the efforts made to ensure the security of al those who returned to
Mauritania after having been expdlled. He cdlaimed that al those who so desired could cross
the border, or present themsdves to the Mauritanian Embassy in Dakar and obtain
authorisation to return to their village of birth. He affirmed that his government had established
a department responsible for their resettlement. The Commission adopts the view that while
these efforts are laudable, they do not annul the violation committed by the State.

Article 14 of the Charter reads as follows:

The right to property shall be guaranteed. It may only be encroached upon in the
interest of public need or in the general interest of the community and in accordance
with the provisions of appropriate laws

The confiscation and looting of the property of black Mauritanians and the expropriation or
destruction of their land and houses before forcing them to go abroad congtitute a violation of
theright to property asguaranteed in article 14.
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Article 2 of the Charter sates that:

Every individud shal be entitled to the enjoyment of the rights and freedoms recognised and
guaranteed in the present Charter without distinction of any kind such as race, ethnic group,
colour...

The representative of the government as well as the authors of the communications declared
that many Black Mauritanians were forced to flee or were detained, tortured or killed because
of the colour of their skin, and that the Stuation in Mauritania became explosive due to the
extreme pogtions adopted by the francophone and arabophone factions that were in
opposition to each other in the country.

Article 2 of the Charter lays down a principle that is essentia to the spirit of this convention,
one of whose gods is the dimination of dl forms of discrimination and to ensure equdity
among dl human beings. The same objective under-pins the Declaration of the Rights of
People Belonging to Nationd, Ethnic, Rdigious or Linguisic Minorities adopted by the
General Assembly of the United Nations in resolution 47/135 of 18 December 1992. Article
1,1 of this document indeed stipulates that “ States shdl protect the existence and nationd or
ethnic, culturd, religious or linguidtic identity of the minorities within their respective territories
and shdl simulate the establishment of conditions conducive to the promotion of such identity.”
From the foregoing, it is gpparent that internationd human rights law and the community of
States accord a certain importance to the eradication of discrimination in al its guises. Various
texts adopted a the globad and regionad levels have indeed affirmed this repeatedly.
Consequently, for a country to subject its own indigenes to discriminatory treatment
only because of the colour of their skin isan unacceptable discriminatory attitude and
aviolation of the very spirit of the African Charter and of the letter of itsarticle 2.

Article 5 of the Charter states that:
All forms of exploitation and degradation of man particularly davery ... shal be prohibited.

Communications 54/91 and 98/93 dlege that a mgority of the Mauritanian population is
composed of daves. The government states that davery had been abolished under the French
colonid regime. The communications a0 dlege that freed daves maintain traditiond and close
links with their former masters and that this condtitutes another form of exploitation.

During its misson to Mauritania in June 1996, the Commission’s delegation noted that it was
dill possible to find people consdered as daves in certain parts of the country. Though Edict
N° 81-234 of 9 November had officidly abolished davery in Mauritania, it was not followed
by effective measures amed at the eradication of the practice. Thisis why, in many cases, the
descendants of daves find themsalves in the service of the masters, without any remuneration.
This is due dther to the lack of dternative opportunities or because they had not understood
that they had been freed of al forms of servitude for many years. From al appearances, some
freed daves chose to return to their former magters. From the Commission’s point of view, the
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State has the respongbility to ensure the effective gpplication of the Edict and thus ensure the
freedom of its citizens, to carry our inquiries and initiate judicid action againg the perpetrators
of violaions of the nationd legidation.

Independently from the judtification given, by the defendant State, the Commission considers,
in line with the provisons of article 23,3 of the Universal Declaration of Human Rights, that
everyone who works has the right to just and favourable remuneration ensuring for himself and
his family an eistence worthy of human dignity, and supplemented, if necessary, by other
means of socid protection. These provisons are complemented by those of article 7 of the
International Covenant on Economic, Socid and Culturd Rights. In view of the foregoing, the
Commisson deems that there was a violation of article 5 of the Charter due to
practices analogousto davery, and emphasises that unremunerated work is tantamount to a
violation of the right to respect for the dignity inherent in the human being. It urthermore
consders that the conditions to which the descendants of daves are subjected clearly
conditute exploitation and degradation of man; both practices condemned by the African
Charter. However, the African Commission cannot conclude that there is a practice of davery
based on these evidences beforeit.

Article 17 of the Charter stipulates that:

2. Every individual may freely take part in the cultural life of his

community.

3. The promotion and protection of morals and traditional values recognised by the
Community shall be the duty of the Sate...

Language is an integrd part of the Structure of culture; it in fact conditutes its pillar and means
of expresson par excdlence. Its usage enriches the individud and enables him to take an
active part in the community and in its activities. To deprive a man of such participation
amounts to depriving him of his identity.

The government made it known that there exids in the country an inditute of nationd
languages, for over ten years now, and thet this indtitute teaches those languages. However, a
persgting problem is the fact that many of these languages are exclusvely spoken in smal parts
of the country and that they are not written. Communication 54/91 dleges the violation of

linguidtic rights but does not provide any further evidence as to how the government denies the
black groups the right to spesk their own languages. Information available to the Commission
does not provide it a sufficient bass to determine if there has been violation of article 17.

Article 23 of the Charter sates that:

All peoples shall have the right to national and international peace and security.

As advanced by the Mauritanian government, the conflict through which the country
passed is the result of the actions of certain groups, for which it is not responsible. But
in the case in question, it was indeed the Mauritanian public forces that attacked
Mauritanian villages. And even if they were rebel forces, the responsibility for protection
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is incumbent on the Mauritanian State, which is a party to the Charter (cf. Commission’s
decision in communication 74/92). The unprovoked attacks on villages constitute a
denial of the right to live in peace and security.

141. Article 19 provides that:

All peoples shall be equal; they shall enjoy the same respect and shall have the same
rights. Nothing shall justify the domination of a people by another ...

142. At the heart of the abuses dleged in the different communications is the question of the
domination of one section of the popuaion by another. The resultant discrimination against
Black Mauritanians is, according to the complainants (cf. Especidly communication 54/91) the
result of a negation of the fundamentd principle of the equdity of peoples as dipulated in the
African Charter and condtitutes a violation of its article 19. The Commisson must however
admit that the information made available to it do not dlow it to establish with certainty that
there has been a violaion of article 19 of the Charter dong the lines dleged here. It has
neverthdess identified and condemned the existence of discriminatory practices agang certain
sectors of the Mauritanian population (cf. especialy paragraph 164).

FOR THESE REASONS, THE COMMISSION:

Declar es that, during the period 1989 — 1992, there were grave or massive violations of human rights
as proclamed in the African Charter; and in particular of articles 2, 4, 5 (congtituting cruel, inhuman
and degrading treatments), 6, 7.1(a),(b),(c) and (d), 9.2, 10.1, 11, 12.1, 14, 16.1, 18.1, and 26

Recommends to the gover nment:

- To arange for the commencement of an independent enquiry in order to clarify the fae of
persons considered as disgppeared, identify and bring to book the authors of the violations
perpetrated at the time of the facts arraigned.

- To take diligent measures to replace the nationd identity documents of those Mauritanian
citizens, which were taken from them at the time of thelr expulson and ensure ther return
without delay to Mauritania as well as the retitution of the belongings looted from them at the
time of the sad expulson; and to take the necessary steps for the reparation of the
deprivations of the victims of the above-cited events.

- To take gppropriate measures to ensure payment of a compensatory benefit to the widows
and bendficiaries of the victims of the above-cited violations.

- To reingate the rights due to the unduly dismissed and/or forcibly retired workers, with dl the
legal consequences appertaining thereto.
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- Asregads the victims of degrading practices, carry out an assessment of the status of such
practices in the country with a view to identify with precison the degp-rooted causes for their
persistence and to put in place a Srategy amed at their totd and definitive eradication.

- Totake appropriate administrative measures for the effective enforcement of Ordinance n° 81-
234 of 9 November 1981, on the abalition of davery in Mauritania.

The Commission assures the Mauritanian State of its full cooperation and support in the application of
the above- mentioned measures.

Doneat Algiers, 11 May 2000.



