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DEFINITIONS

GreenPaper ¢ KAa Aa&a GKS 32 J8dimert ghinQpecifid yohcy drda,fcirciaied F G
among interested parties who are invited to join in a process of consultation and debate. The objective
of a Green Paper is to arrive at a general consensus before drafting the official policy document, the
white paper.

Imbizo/Lekgotla Traditionally this would refer to a public meeting, community council or
traditional law court, usually referred to as a customary court. It is usually headed by the village chief
or headman, and community decisions are alwaysed at by consensus. Currently it refers to any
public meeting, called by government, to discuss strategy planning and/or information sharing.

White Paper White Papers aim to enhance public participation and are used as a means of
presenting governmenpolicy preferences, prior to the introduction of legislation, and as such, the
publication of a White Paper serves to test the climate of public opinion regarding a particular
controversial policy issue and enables the government to gauge its probalkdetimp
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PART ATHE CHARTER

INTRODUCTION

1. South Africssigned andNJ G A FASR GKS | TNRAOIY [/ KIFNB®SUNI 2y | dz
1996. Pursuant tarticle 62 of the Charter, South Africa presented its initial relpior.999
during the 2% OrdinarySession of the African Commi&sy/ 2y | dzYly |y R t §$2 LJX
Bujumbura, Burundi.

2. South Africgresentedits firstperiodicreportA Y Hnanp RdzNR y 3 "OidiGary/ 2 YY A &
Sessionin Banjul, Gambia

3. The present report is the second periodaport, combining its third, fourth, fifth and sixth
reports. It captures developments within South Africa on the realization of the rights
guaranteed by the Charter from 2002 to the end of 2013, and responses to the Concluding
Observations adopted by th&frican Commission in December 2005.

4. In preparing this merged report, the views of national institutions on human rigihdscivil
society organisationsave been solicited and incorporated where appropriate.

5. It is recognized that this report is overdughe dawn of our democracy and the advent of a
constitutional dispensation havierought with it many demands in terms of-biilding our
country, establishing new institutions to support democracy and passing new legislation. It
also brought about signifamt international treaty and reporting obligations.

6. South Africa acceded to and/or ratified many basic human rights instruments after the advent
of democracy in 1994 and subsequently this resulted in various accompanying obligations to
be complied with,such as putting in place laws and administrative measures in order to
comply with such instruments and to enable the writing of country reports in particular. This
happened at the time when our government was setting up various institutions.

7. While acknavledging the delay in preparing and submitting therent report, Government
has committed itself to deal with the backlog of reports under the United Nations Human
Rights Charter and Treaty Systems and African Human Rights Systems and has put in place
various reporting and monitoring mechanisms. An Iatipartmental Committee has been
established to ensure enhanced compliance with treaty and reporting obligations.

8. Because of our history South Africa has a firm commitment towards the protection and
promotion of human rights, not only within the country, but also on our continent and the
world over. It is of particular importance to South Africa that it plays an active role in the
promotion of global human rights. This is confirmed by the central obgdiour foreign
policy which is aimed at creating a better South Africa in a better Africa and a better and safer

11996- 1998
21999- 2001
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world. Our dedication to the promotion of human rights is entrenched in our Constitution, in
the Bill of Rights, and informs our commitmeatgromoting peace, justice, human rights and
the rule of law.

9. Government is committed to the advancement of the rule of law in order to ensure the
realisation of the rights enshrined in the Constitution. Our courts ensure the nurturing of
{ 2 dzii K fodnbidig ralu@si such as human dignity, equality and supremacy of the
Constitution

10. South Africa has madsignificantprogress in the protection and promotion of civil and
political rights as well as economic and social rights over the years since tleatatés of
our first periodiccountry report on African Charter.

11. Various ¢égislative, policy and other measures have been implemented to ensure the
substantive realisation of civil and politicaghts as well asociceconomic and cultural
rights. In adition, our courts continue to deliver judgments and develop case law to enhance
and protect these rights and to provide guidance on the interpretation of these rights.

12. Since tle first periodic eport, the population of South Africa has increased fron84aillion
in 2002 to 53 million in 2022nd 53,7 million in 2014.

Total population (Thousands)
Province | 2002 2003 2004 2005 2008 2007 2008 2009 2010 2011 2012 2013
wc 4851 4951 5051 5153 5256 5 360 5 466 5573 5682 5792 5904 6017
EC 6290 6316 6343 6371 6400 6431 6 460 6491 6522 6554 6586 6620
NC 1056 1066 1075 1085 1095 1105 1114 1124 1134 1143 1153 1163
FS 2724 2725 2726 2728 2729 2732 2735 2737 2740 2744 2749 2753
KZN 9326 9420 9517 9616 9715 9 816 9918 10023 | 10129 | 10237 | 10346 | 10457
NW 3101 3141 3182 3223 3 266 3 310 3 355 3401 3448 3497 3 547 3 598
GP 10048 | 10273 | 10501 | 10731 | 10965 | 11202 | 11446 | 11694 | 11946 | 12202 | 12464 | 12728
MP 3 560 3610 3661 3711 3762 3814 3 866 3917 3970 4022 4075 4128
LP 4852 4907 4964 5022 5081 5141 5201 5262 5325 5388 5452 5518
RSA 45809 | 46409 | 47020 | 47640 | 48270 | 48910 | 49561 | 50223 | 50896 | 51580 | 52275 | 52982

SPECIFIC ASPECTS OF THE REPORT PURSUANT TO THE REPORTING
GUIDELINES

CHAPTER 1: CIVIL AND POLITICAL RIGHTS

Articles 2 and 3 Prohibition of discriminationand the Right to Equality

3 General Household Survey 2013
4 General Household Survey 2013
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13. Theright to equality and to be protected from discrimination feataggrominently in our
Constitution> Souh Africa has enacted various pieaddegislation to rule out discrimination
and ensure equality across a variety of areas, e.g. with regards to timgplemployment
discrimination, there is th&mployment Equity Act1998° During the period under review,
the Civil Unions Act2008 was enacted to legalise samsex marriage and prevent
discrimination on the basis of sexual orientatidrne objectives Bthis Act are to regulate
the solemnisation and registration of civil unions, by way of either a marriage or a civil
partnership and to provide for the legal consequences of the solemnisation and registration
of civil unions.

14. Discrimination is a partical form of differentiation - it is differentiation on illegitimate
grounds. Section 9 of theConstitution is an equality clause, whicprohibits unfair
discriminatior2 y OSNJIi I Ay af A & S RdisarivihazgnRmheé shsistokohed Y S|y
of the grounds listed in s 9(3) is presumed to be unfair discriminatiotil the contrary is
proved. There is accordingly a presumption that differentiation on the listed grounds will
impose burdens on those who have been victims of pasterns of discrimination or will
impair the fundamental dignity of those affectetihe listed grounds are race, colour, ethnic
origin, gender, sex, pregnancy, sexual orientation, marital status, age, disability, religion,
conscience and belief, cultuend language, birth and social origin.

Equality Courts

15. The Promotion of Equality and Prevention of Unfair Discrimination 200G provides for
the framework for the implementation of section 9 of the Constitution. In this regard, the Act
provides for the degnation of Equality CourtsThe purpose of Equality Courts is to
adjudicate matters specifically relating to infringementstbé right to equality, unfair
discrimination and hate speech, with a view toward eradicating the ever present post
apartheid spectre which essentially divided the country along racial, gender and monetary
related linesThe Act stipulates that all High Gtauare automatically designated as Equality
Courts, but more importantly affords the bulk of adjudicative powers relating to equality
matters to the a I 3 A & { Cobiri§. SEhé Department of Justicend Constitutional
Developmentdesignatesa | 3 A & (iQitts] &8 ddving jurisdiction to entertain equality
matters, once presiding officers and staff of such Courts receive the appropriate training

5S 9(1) Everyone is equal before the law and has the right to equal protection and benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality,
legslative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair
discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grouhdafngcace,
gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religimmosonsc
belief, culture or birth.

(4) No person may unfairly discriminate directly or indirectly against anyone oaranere grounds in terms of subsection

(3). National legislation must be enacted to prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the
discriminaton is fair.

6 Act 55 of 1998

7Act 17 of 2006

8 Act No. 4 of 2000

11



REPUBLIC OF SOUTH@G®&RDMBINED SECOND PERIODIC REPORT UNDER THE AFRICAN CHARVTERDREQME'S RIGHTS
and INITIAL REPORT UNDER THE PROTOCOL TO THE AFRICAN CHARTER ON THE RIGHTS OF WOMEN IN AFRICA

16. During the period under revievRegulations fo Equality Courtsvere promulgated and, in
2009, alla I 3 A & (CNiitsiwBra @esignated as Equalitpu@ts. All High Courts also sit as
Equality Courts.This has improved accessjtsticeas the public can now lodge complaints
of unfair discrimination at the@ I 3 A & {0t rie&estQo their community.

17. Personmeeding assistance when approachthg Equality Court are usualssisted byhe
clerk of the Equality @urt or the South African Human Rights Commission or the Commission
for GenderEquality, as the need may bélthough the Equalitydurt is a formal ourt sitting,
the rules and procedures are more relaxed than in normal courts. In oaénstitute
proceedings in the EqualityoGrt it is not a requirement that one must have &g
representation.The Equality @urts are free of charge, so the complamaoes not have to
pay any court fees.

18. In 2013/14 there was a total of 638 cases before the Equality Cdthis.is an increase of
3,24%from 2012/13 Although an increase in cases enrolled at these courts has been
witnessed, it is nonetheless matter of concern tgovernment that the Equality Courts are
underutilized. Of the 638 cases, hate speech and unfair discrimination were the leading
complaints in 2013/14 with 255 and 217 cases respectivliile there was a 4% decrease
in hate speecltomplaints, unfair discrimination cases increased by 40%.

19. The Department of Justice and Constitutional Developrhastmade significant progresn
the issue of ombating hate crimes, hate speech and unfaiscdminationin a policy
framework. ABIll, which deals with hée crimes is in the first stages of draftin@.he Bill is
based on the recommendations mi@ined in the policy framewotkThere are, however,
some policy choices that need to beade.Once thedraft Billis ready it wilbe submitted to
Cabinet for approval to subject the Bill to alglia consultation process.

National Action Plan

20.! aA3AYyATFTAOIY(d RS@GSt2LIYSyd Ay NBtlFGA2y (G2 ain
with discrimination is the development of policy ¢ie Preventionand Combating of Hate
Speech, Racial Discrimination, Xenophobia and Relhimlerance.As required by the
Declaration and Programme of Action (DDPA) adopted by the World Conference against
Racism, Racial Discrimination, Xenophobia andt&klIntolerance (WCAR), held in Durban
in 2001, South Africa is developiadNationalPlan of Actiorto address the above forms of
discrmination (NAP). The NAP is beidgveloped by gvernment, in cosultation with
national human rights institutions aravil ocietyorganizations.

Case law
21. Our courts have alstvanded down cases which focaa clamping dowron discriminatory
laws and practicedn MEC for Education: KwaztMatal v Pillay the Constitutional Court

9 Government Notice No R764 of 13 June 2003 (Government Gazette 25065)
102008 (1) SA 474 (EC

12
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held that a school policthat forbids the wearing of a small nose stuarn as a religious and
cultural expressionis discriminatory and unconstitutionallhe evidence before the Court
showed that the wearing of a nose stud was a voluntary pradthat formed part of the
leary” S M&8uth Indian Tamil Hindu culture, which was part of her Hindu religion. The school
and its policyhad therefore interfered with her right toeligion and culture. As that burden

gra y2i AYLRASR 2y 20KSNERI {KSimiaaiok agaibsQa Ay i

her.

In Bhe v Magistrate, KhayelitsHathe Constitutional Court declared unconstitutional and
invalid the African customary rule of male primogeniture which only allows an oldest male
descendant or relative to succeed the estate aezeased marOther cases of note include
Minister of Financev Van Heerdefi which dealt with discrimnation within the area of
pension fund benefitsThe Court held thahe Constitution recognises the incontrovertible
fact that all are not equal in owountry. If legal rules and policies deny this reality, it will
simply lead to an entrenchment of existing inequalities:

GThe jurisprudence of this Court makes plain that the proper reach of the equality right must
be determined by reference to our hist@and the underlying values of the ConstitutiérAs

we have seen a major constitutional object is the creation of aracial and norsexist
egalitarian society underpinned by human dignity, the rule of law, a democratic ethos and
human rightst* From here emerges a conception of equality that goes beyond mere formal
equality and mere nodiscrimination which requires identical treatment, whagewvhe
A0FNIAYy3a LBAYG 2N AYLI OG¢

. In the case oBato StaiFishing (Pty) Ltd v The Minister of Environmerfifai’s and Tourisi?

Ngcobo bbserved that:

GLY GKAA FdzyRFYSYyllt gl @z 2dzNJ/ 2yaidAiailddziazy
all are equal and in so doing simply entrench existing inequalities. Our Constitution recognises
that decades ofsystematic racial discrimination entrenched by the apartheid legal order
cannot be eliminated without positive action being taken to achieve that result. We are
required to do more than that. The effects of discrimination may continue indefinitely unless
GKSNE A& | O2¥YYAGYSyid G2 SyR Alod¢

24. In Minister of Home Affairs v FourBachs Beld that

0A democratic, universalistic, caring and aspirationally egalitarian society embraces everyone
and accepts people for who they are. To penalise people for beingnehwhat they are is
profoundly disrespectful of the human personality and violatory of equéliyality means

112005 (1) SA 563 (EC

122004 (11) BCLR 1125 (CC)

B Brink v Kitshoff N@996 (4) SA 197 (CC); 1996 (6) BCLR 752 (CC) at gdugd@bhove n 26 at para 41;
Prinsloo v Van der Linde and Anoth&B7 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at fret@ia City
Council v Walket998 (2) SA 363 (CC); 1998 (3) BCLR 25@t(aata 26 Satchwelbbove n 26 at para 17.
14 See, for example, sections 1(a), 7(1) and 39(1)(a).

15para 26.

162004 (7) BCLR 687 (CC).

17pPara 74

13
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25.

equal concern and respect across difference. It does not presuppose the elimination or
suppression of difference. Respect for human rights riegsithe Affirmation of self, not the
denial of self. Equality therefore does not imply a levelling or homogenisation of behaviour
or extolling one form as supreme, and another as inferior, but an acknowledgement and
acceptance of differenceAt the very east, it affirms that difference should not be the basis
for exclusion, marginalisation and stigma. At best, it celebrates the vitality that difference
ONRy3Ja (2®8Fye az20ASde¢od

In essence, the judgments of ocourts are continuously beinfactored irto the policies of
Government to ensure the strengtheningahuman rights culture in the country.

Constitutional rights awareness:

26

. In order to further combat unfair discrimination it is imperative that people and communities

are made aware of their constituthal rights. In this regard, various programmes have been
undertaken by governmento raise human rights awareness, provide constitutional
education and advance social cohesion.

Article 4: The right to life and personal integrity

27

28.

. Section 11 of th€onstitution entrenches the right to life. It is important to note that in South

Africa the right to life is unqualified andyht to life vests in every person, regardless of their
actions?®®

As reported in the first peridic report, the death penalty weabolished in South Afric@he
Constitutional Courbrdered thd the provisions of s 277(1) of the Criminal Procedure Ac
1977° and all corresponding legislation and provisions wagelared to be unconstitutional
and therefore invalid. It was further dered that thestate and all its organs were forbidden
from executing any person already sentencedd&ath. Official records indicate that there
were 430 people who had been under sentencedeéth at the time of theMakwanyane
judgment. As a result oftat judgment, legislatiomas passed to provide for the procedure
to be followed in setting aside the deasientences and the substitution of such sentences
with an appropriate sentenc& Two years after the decision Makwanyanehad been given,
Parliament passed a law prescribing the procedure for the replacement of any death
sentence with an appropriate alternative senterfée.

18Para 60
19S v Makwanyan&995 (3) SA 391 (CC)
20Act No. 51 of 1977

21 South

African Human Rights Commission, Report on the Substitution of the Death Penalty, October 2002

22 Section 1 of the Criminal Law Amendment Act, 1997 (Act No. 105 of 1997).

14
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29. Hght yeardater, in other words within the period under reviepart of that legislatio® was
declaed inconsistent with the Constitution by the Witwatersrand High C&ufthe order of
constitutionalinvalidity was referred to the Constitution@lourt for confirmatior?®

30. In July 2006, the Constitutional Court completed its supervision of the protesbstituting
death sentences with alternative sentencés.

Legislation and policy measures

31.hdzNJ / 2dzNJia KF @S SYLKIFaArAaSR GKS {GFraGdSQa Rdzie
and negative duties on the state. Positively phrased it meaasing a duty on the state to
protect the lives of people, or at the very least, that the state is under a constitutional duty
to protect people from lifethreatening attackg? The right to life is not absolute and may be
limited in terms of the limitationglause in section 36 of the Constitution. However, the
justification for a limitation would have to be exceptionally compelling, such as in the case of
selfdefence.

32. The right to life and a possible limitation thereof may also arise in the use of force when
making an arrestin S v Waltef8the court declared that potentially fatal force is allowed to
be used to arrest a fleeing suspect when they are alleged to hawendted a crime involving
infliction of serious bodily harmHowever, the Court found that the relevant sections in the
legislation were too broad and needed to be brought in line with the Constitution, in
particular, the right to life.

33. In light of the idgment, Parliament passed ti&iminal Procedure Amendment Atin 2012.
The Act amendsection 49 and aligrthe provisions relatingo the use of force in effecting
arrest of a suspect with the judgment of the Constitutional Court inwWradterscase. tl also
RSTAYySa & RSmeRringorcd thaNBI&kely to cause serious bodily harm or death
and includes, but is not limited to, shooting at a suspect itirearm.It further provides
that in addition to the requirement that the force must beasonably necessary and
proportional in the circumstances, the arrestor may use deadly force ontidfsuspect
poses a threat of serious violence to the arrestor or any other person; or the suspect is
suspected on reasonable grounds of having committedtime involving the infliction or
threatened infliction of serious bodily harm and there are no other reasonable means of
effecting the arrest, whether at that time or later.

23|d at subsections (1) to (5).
24 |n Sibiya and Others v Director of Publicdemutions and Othef2005] 1 All SA 105 (W).
25|n terms of section 172(2)(a) of the Constitution.

26 Sibiya v Director Public Prosecutions: Johannesburg High2D6ir{1) SACR 347 (CC)
271n this regard, se€armichele v Minister of Safety and Sec#§1 (4) SA 938 (CC)
28(2002) 2 SACR 105 (CC)

29 Act No. 9 of 2012
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34. Another important piece of legislation is tHadependent Police ImstigativeDirectorate
Act 2016 KA OK SadlofAakKSa (GKS LYRSLISYRSyd t2faA0
¢KS LtL5 NBLXI OSa (KS LYRSLISYyRSigaigoverrvenit | Ay (i a
department established to investigate all deaths as a resujtolice action or that occur in
police custody, and complaints of brutality, criminality and misconduct against members of
the South African Police Service (SAPS) and the Municipal Police Service (MPS). It is
established in terms of Seoh 206(6) of tle Constitutionwhich makes provision for the
establishment of an independent police complaints body. It operates indepernydeoth the
SAPS.

Marikana Commission of Inquiry

35. The incident of labouanrest which arose at the Marikariaonmin mine during Aug 2012
is weltknown Subsequent to this occurrence, the Marikana Commission of Inquiry was
appointed by the President of the Republic of South Africa, Mr Jacob Zuma, in terms of
section 84(2)(f) of the Constitution of the Republic of South Africa 06,188 23 August
2012.

36. Its mandate arising from the Terms of Reference promulgated on 12 September, 2212
to investigate matters of public, national and international concern arising out of the
incidents at the Lonmin Mine in Marikana, in the Nortle8¥/Province which twk place on
Saturday 11 August to Thursday 16 August, 2012 which led to the deaths of approximately
44 people, moe than 70 persons being injured arapproximately 250 people being
arrested.

37. A high level government team engaged wathstakeholders to ensure that the situation was
contained and also to ensure that there was no risk of it spreading to other mines. Evidently
the important role that crime prevention and criminal justice play in promoting development
and the realisatio of human rights in South Afdccannot be overstated-urthermore the
establishment of mine safety forums has assisted in targeting and curtailing mine crime and
unrest.

Non-refoulement

38. With regards to the right to life in relation to international la@guth Africaecognises the
international principle ohonrefoulement Refoulemenimeans the expulsion of persons who
have the right to be recognised as refugees. The principfmofefoulementhas first been
laid out in 1954 in the UN Conventionathg to the Status of RefugeésThis principle is a
key facet ofrefugee lawand concerns the protection of refugedrom being returned or
expelled to places where their lives or freedoms could be threatened. It is important to note
that the principle olnonrefoulementdoes not only forbid the expulsion of refugees to their

30 Act No 1 of 2011

3L Article 33(1)"No Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom woule threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion."
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country of origin, but to any country in vidh they might be subject to persecution. The only
possble exception provided fds the case that the person to be expelled constitutes a danger
to national security. The protection of refugees and the principleosfrefoulementin South
Africa are enlsrined under the Refugees Adt99832

39. This Act gives effect to the relevant international legal instruments, principles and standards
relating to refugees. In practice, vulnerable persons residing in South Africa are safe from
secondary persecution ag result of forced expulsion. Although the principle of nion
refoulement is universally accepted, problems with refoulement frequently arise due to the
fact that its application requires a recognised refugee status. Furthermore, not all countries
are membes to the UN Convention relating to the Status of Refugees or may not have
established formal procedures for determining refugee status. It is worth noting that the
South African courts have upheld the principlenofrrefoulement.

40. With respectto South ¥ NA OF Qa SEA&GAy 3 S EdtndAeRpiogides, F NI Y S
amongst others, for extradition for dual criminality offences, punishable by a sentence of six
months imprisonment or more. South Africa can also extradite its own nationals, but all
extraditions must be consistent with th€onstitution.Some extradition agreements provide
for the application of human rights norms, but even those countries that do not provide for
ddzOK SEGNYRAGAZ2Y F3AINBSYSyiaQ | LouddsioOhuiianz y = Y
rights considerations. The two main human rights norms are theimmosition of the death
penalty and nordiscrimination.

Case lawpertaining to the right to life

41. South Africa will not extradite foreign nationals suspected of crimes thay lead to them
facing the death penalty in those countries that seek to try them.

42. During the period under reviewhe matter ofMinister of Home Affairs v Tsebaas handed
down bythe Constititional @urt. The Courtlarified some aspects ektradition, as well as
some relating to deportation and sojourn in South Africa. In this case, two Botswana nationals
were charged with committing murder in Botswana. They fled to South Africa where they
were apprehended and processed for deportation.e Tourt made it clear that such foreign
nationals may only be extradited (or deported)tie country to which they ardeing
deported has provided an undertaking or guarantee to South Africa that the death penalty
will not be imposed and executed in thase of the said foreign national being found guilty
of the alleged criméhat he or she has been charged with in his or her country of origin.

43. In the Constitutional Court, Zondo AJ noted that

32 Act No. 130 of 1998
33 Act No. 67 of 1962
342012 (5) SA 476 (CC)
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OWe as a nation have chosen to walk the path of the adeament of human rights. By
adopting the Constitution we committed ourselves not to do certain things. One of those things
is that no matter who the person is and no matter what the crime is that he is alleged to have
committed, we shall not in any way berpato his killing as a punishment and we will not
hand such person over to another country where to deiB@xpose him to the real risk of the
imposition and execution of the death penalty upon him. This path that we, as a cdavey,
chosen for ourves is not an easy one. Some of the consequences that may result from our
choice are part of the price that we must be prepared to pay as a nation for the advancement
of human rights and the creation of the kind of society and world that we may ultiynatel
achieve ifwe abide by the constitutional values that now underpin our new society since the
end of apartheid.

If we as a society or the State hand somebody over to another State where he will face the real
risk of the death penalty, we fail to protecgspect and promote the right to life, the right to

human dignity and the right not to be subjected to cruel, inhuman or degrading treatment or
Lldzy A& KYSyd 2F (GKFd LISNER2YyS ff 2F gKAOK I NB

44. The Tsebe judgment irforced an earlier precedergetting judgment handed down by the
Constitutional Court in the matter dflohamed v President of the Republic of South Affica
The case involvelhalfan Mohamegdwho was wanted by the United States in connection
with the bombing of its embassy in Tanzania in 1998. The Constitutional Court ruled in the
Mohamed case, that even if there was an extradition agreement between South Africa and
the USA, he could not be handed over without an assurance that he would not face the death
penalty.In the Tsebgudgment, the Court went further than in Mohamed to rd@ce not only
that the South African Governmeséekthe assurance that an extradited person will not face
the death penalty, but als@btain that assurance, failing which eatition could not be
granted.

Article 5: Right to dignity, prohibition oforture and slavery

45. Human dignity is a core value of our Constitution. It is central to the founding provisions of
section 1 andsection 10 of the Bill of Right§The right to dignity is at the heart of the right
not to be tortured or to be treated or ptished in a cruel, inhuman or degrading wé§ection
12(1) of our Constitutiofurther states that everyone has the right to freedom and security
of person which incluess the rightto be freefrom all forms of violenceajot to be tortured in
any way andot to be treated or punished in a cruel, inhuman or degrading way.

Legislativeand policy measureso prevent and combat torture and cruel, inhuman and degrading
punishment

% Para 67, 68

32001 (3) SA 893 (CC)

I mMnd G9PSNB2YyS KFa AYKSNBY(d RAIyAGeE yR GKS NAIKG
38 S v Makwanyané995 (3) SA 391 (CC)
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46. In this regard, the passing dfé Prevention and Combatiraf Torture of Persos Act 2013°
isamilestoneA y 2 dzNJ O2dzy i NEQa &A0GNAR@GS G261 NRa dzyA @SN
Combating of Tortte of Persons Act, 2013 aimsdgb S SFFSOG G2 {2dzikK ! T
arising fromthe United Nations Conventiongainst Tortue and Other Cruel, Inhuman or
Degrading Treatment or Punishment. It aims toyide for the offence of torture of persons,
to prevent and combat the torture of persons within or assothe borders of South Africa
andto impose a maximum penalty of R100 loih or life impisonment, or bothjn the case
of a conviction.

47. TheAct, in its Preamble, provides that, mindful of a shameful history of gross human rights
abuses including torture, the Republic of South Africa is committed, since 1994, to prevent
and ombat torture of persons. Furthermore, the Act gives recognition to the equal and
inalienable rights of all persons as the foundation of freedom, dignity, justice and peace in
the world. It recognises that the promotion of universal respect for human sigimd the
protection of human dignity are paramount; and seeks to ensure that no one is subjected to
acts of torture?® The Act provides for the prosecution of persons who commit offences of
torture as well as setting out the appropriate penalties, whiditde life imprisonment. The
Act further provides for the prohibition and the combating of torture; measures aimed at the
prevention of torture; and also for the training of persons, who may be involved in the
custody, interrogation or treatment of a pemssubjected to any form of arrest, detention or
imprisonment. Another preventative measure is the development of programmes to
promote public awareness about torture and the measures to combat it.

48. It shouldbe stressed thaprior to the promulgation of the Prevention and Combatingg o
Torture of Persons Ach number of legislative and other measures were put in place to deal
with other forms of cruel, inhumane or degrading treatment or punishment of persons.
These include measwsesuch aprovided for inthe Correcticnal Services Amendment Act
2008*

49. In 2008, the Correctional Services Act, Y99&s amended througthe Correctional Services
Amendment Act, 2008 The anendments introduced in 2008 hafér reaching positive
implical A2ya Ay NBfFGA2y G2 {2dziK ! FNAOIQa O2YYA
of torture and cruel, inhuman and degrading punishmeifihe Correctional Services

39 Act No. 13 of 2013
40 The Act definest (1 2 NIl dzZNBE QR0 & Ao KYOK | DEGSNBE LI Ay 2 NlenlhzsE FSNAYy I3
intentionally inflicted on a persan
(a) for such purposes astto
(i) obtain information or a confession from him or her or any other person;
(ii) punish him or her for an act he or she or any other person has committed, is suspected of having
committed or is planning to commit; or
(iii) intimidate or coerce him or her or any other person to do, or to refirain doing, anything; or
(b) for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the
ingigation of, or with the consent or acquiescence of a public official or other person acting in an official capacity,
but does not include pain or suffering arising only from, inherent in or incidental to lawful sarictions.
41 Act Na 25 of 2008
42 Act No. 111 of 1998
43 Act No. 25 of 2008
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Amendment Agt2008* abolishedthe concept and practice of solitary confinement in terms

of which inmates were detained in total isolation for long periods of timieich is one form

of inhumaneor degrading treatment of offenderdlhe most severe penalty that may be

imposed on an inmate in the case of serious and repeated infringements wmild
GaSaNBILIGAZ2Y Ay 2NRSN) (G2 dzyRSNH2 A&ALISOATAO |
O0SKIF@A2d2NE gAGK | f2&aa 27F 3 Nmitezsibgcted bR NI &
segregation may appeal to the Inspecting Judh€orrectional Servicesgainstthe decision

to segregate them.

50. The Act also allowed for changes of terminology figinisorCzo Porrectional centrand
from Prisoneto YhmateCxreferring to persons sentenced and those awaiting trial), and
WifenderQvhen referring to convicted and/or sentenced incarcerated inmates, as well as to
those serving their sentences in the community outside a correctional centre. These were not
superficial distinctions, as it reinforced the Department of Correctional Sénite @A & A 2y 2
viewing prisoners as human beings capable of change and rehabilitation. The Act also
includedW®areQ®orrectionafand 'development’ services to sentenced offenders. Care refers
to the provision of services and programmes aimed at the souihtal, spiritual, health and
physical wellbeing of inmates. Correction services and programmes are aimed at correcting
the offending behaviour of sentenced offenders in order to rehabilitate them; and
'development’ refers to those programmes and sergiegmed at developing and enhancing
competencies and skills that will enable to sentenced offenders to reintegrate into society.

51. The Act requires that all cases of mechanical restraint (e.g. by handcuffs anohi€gof an
inmate be immediately reporito the Inspecting Judge. An inmate so restrained may appeal
against the decision to restrain him to the Inspecting Judge who must decide the appeal
within 72 hours of the receipt of the appeal. The Act provides that all cases of use of force
against annmate must immediately be reported to the Inspecting Judge. The effect of these
amendments is that there is now a robust monitoring mechanism of ensuring that acts of
torture in correctional centres are prevented and/or detected as soon they occur

52. The mandate of thenew IPIDis to conduct independent and impartial investigations of
allegedspecified criminality committed by members of the Soifrican Police Service and
the Municipal Police ServiceShe IPID must, amongst others, investigate tbh#ofving
matters: any deaths ipolice custody deaths as a result of police actions; any complaint
relating to the discharge of an official firearm by any police officer; rape by a police officer,
whether the police officer is on or off duty; rape of gogrson while that person is jpolice
custody, any complaint of torture or assault against a police officer in the execution of his or
her duties.

53. A set of mechanisms have been put in place to prevent torture and afford redress to victims.
The South Afren Police Service developed Policy on the Prevention of Torture and
Treatment of Persons in Custody of the South African Police Selitvests out a system of
checks and balances to protect personpadtice custodyfrom acts of torture, cruel, inhuman

44 Act No. 25 of 2008
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or degrading treatment by members of the Service and also includes guidelines that must be
followed when a person in custody is being interviewed.

54. The SAPS is also in the process of developing a system providing for the video and audio
recording of inteviews with suspects or arrested persons. To ensure the effective
implementation of this policy, a number 8tanding Ordersf the Service were promulgated
in terms of which no member of the Police Service may torture any person, permit anyone
else to do so or tolerate the torture of another by anyone. The same applies to an attempt to
commit torture and to an act by any penmsdhat constitutes complicity or participation in
torture.

55. In the Standing Orders it is clearly evident that no exception, such as a state of war, or threat
of war, state of emergency, internal political instability or any other public emergency will
selve as justification of torture and any contravention thereof constitutes misconduct and
disciplinary proceedings have to be implemented in respect thereof.

56. In view of the implementation of the glicy, allpolicestations were issued with the necessary
registers, including a Custody Regi$tand Notice of Rights in terms of the Constitutitio
ensure the proper treatment of persons and to monitor police activities.

57. The investigation of deaths and allegations of torture cruel, inhuman or degrading
punishmentin correctional centress conducted by thdudicial Inspectorate of Correctional
ServicesThe Judicial Inspectorate for Correctional Servisean independent office under
the control of the Inspecting Judge. The object of the Judicial Insetis to facilitate the
inspection of correctional centres in order that the Inspecting Judge may report on the
treatment of inmates in correctional centres and on conditions in correctional centres. As an
independent monitoring body, the Judicial Inspmate has improved the situation of
prisoners significantly. The Judicial Inspectorate for Correctional Services as established in
South Africa had become a model of how an independent monitoring body can help to
improve the situation of prisoners.

58. As mationed, the Correctional Services Act998’ establishes a mandatory reporting
system under which all heads of correctional centres are required to submit reports to the
Inspecting Judge concerning incidents of death, segregation, and the use of methanica
restraints in correctional centres.

59. The Judicia Inspectorate hasintensified its efforts to establish and investigate the
circumstances under which such deaths occur. In this regard, the Judicial Inspectorate has
resuscitated the Legal Services Unihieh is staffed by weljualified and experienced
lawyers. The Inspectorate has also created a Case Administration Unit, which has as its
primary objective, the effective monitoring and recording of death reports. The Judicial

5 SAPS 14
46 SAPS 14(a)
47 Act No. 111 of 1998
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Inspectorate has consistentpaid particular attention to deaths caused by alleged assaults
on inmates by correctional officials. In June 2009, three correctional officials were convicted
of murder arising from their involvement in the deaths of three inmates at the Krugersdorp
Com&iA2ylf /SYGuNB RdzZNAYy3a ! LINAE wanntd ¢KS 27T
imprisonment.

60. In order to bolster its capacity to deal with complaints received from inmates, the Judicial
Inspectorate has developed a system of Independent CorrectionaitreCeVisitors
(Independent Visitors), being community members appointed by the Inspecting Judge after
a process of publicly calling for nominations and consulting with community organizations.

61. The work of the Independent Visitors is supported by an ebeit system which allows them
to record complaints, to submit reports to the Inspecting Judge and to enquire about the
progress made in the internal resolution, where applicable, of such complaints. The electronic
system also provides a data base of &its to correctional centres, the time spent on such
visits and the number and nature of complaints received at each correctional centre, over a
specific period of time. The data collected in this fashion has been used to good effect to
identify systemigroblems that may exist at a particular correctional centre, and has been
made freely available, for purposes of research, to universities, NGOs, the media and various
other stakeholders. This constitutes a collective effort to inform public opinion on the
conditions prevailing in correctional centres and on the treatment of inmates being detained
there.

62. In relation to return and extradition, South African has a numbexxifadition agreements
with other countries. South Africa has also ratified the Southern African Development
Community (SADC) Protocol on Extradition. The Protocol entered intodoricey the period
under review,on 1 September 2006. In accordance with the right not to béuted as
enshrined in our Constitution, South Africa will not extradite a person to another state when
there are substantial grounds for believing that he or she would be in danger of being
subjected to torture.

Legislative measures to prevent slary and trafficking in persons

63. With regards to the prevention and combating of slavery, South Africa has p#ssed
Prevention and Combating of Trafficking in Persons Act, Z0li3 Actis a comprehensive
law dealing with the issue of trafficking, which wasviously dealt with in various pieces of
legislation, in a fragmented manné.

48 Act 7 of 2013

“ For instance, the Sexual Offences and Related Matters Amendment Act, 2007 (82tdd@007) addresses

the trafficking of persos for purposes of sexual exploitation only, while the Children's Act, addresses the
trafficking of children. In this regard, the new trafficking legislation améPmscription 1969(Act No. 68 of
1969, the Criminal Procedurel977(ActNo.51 of 1977, the Criminal Law Amendment Adt997(Act No.105

of 1997, the Witness Protectionl998(ActNo.112 of 1998, the Prevention of Organised Crime At998(Act
No.121 of 1998, the Private Security Industry Regulation ,A2001(Act No.56 of 200}, the Immigration Act

2002 (Act No13 of 2003, the Children's A¢2005(Act No.38 of 2009, the Criminal Law (Sexual Offences and
Related Matters) Amendment AQ007(Act N0.32 of 2007 and the Child Justice A@008(Act No.75 o 2008).
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64.

65.

In addition to creating very specific offences criminalising trafficking in persons, the Act also
focus on the plight of victims, by allowing for those convicted of trafiig to be forced to

pay compensation to a victim for damages, injuries, both physical and psychological harm
suffered and loss of income, amongst others.

In this regard, the Prevention and Combating of Trafficking in Persottésfotwardlooking

in that it satisfies modern developments in terms of human rights law, such as that the law
should not only serve to prosecute offenders and prevertffending, but it should also look

at the reparative needs of the victinfthe Act was put into operation August 2015.

Article 6: Right to liberty and security of person

66.

67.

68.

69.

In esence, section 12(19f the Constitution embodies the substantivensponent of the
right to freedom ands concerned with the reasons for which the state may deprive someone
of their freedom5 In this regard, the state may only deprive the liberty of an individual when
there is a rational connection between the deprivation and some objectively determinable
purpose.

The majority of persons who are deprived of their liberty in SouticAfare those who are
awaiting trial for alleged criminal offences or those who are alreadyiisg their sentences
in correctional centresinmates arehoused in correctional centres which comprise of two
general categories of inmates, namely sentenceférafers and remand or awaitiAgial
detainees whose cases have yet to be finalised.

Asat31 March n Mo X { 2dgirimkte gofuldtforOna$)150,608, of whigh, 730 (30.4%)
were remand detainees, and 104,8W&re sentenced offenders. According to tNational
Offender Populton Profile many offenders were detained for the following crime
categories: economic, ggessive, sexual and narcotid3ue to the highlevels of violent
crimes, prison sentencdswad become longer and minimum sentendexl beenntroduced.
There idiversity in terms of sizeninimum standards and facilities across the South African
correctional centres, given the time periods over whibby were built, the purposes for
which they were built and the political landscape tipa¢vailed when they were built.

DCS must manage this legacy to enable a set of minimum norms and standards to prevail
across all centres and &nsure coseffective and delivery efficient centrebr 2012/2013,
of the 243correctional centres, there were

50 Act No. 7 of 2013

51{
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() not to be deprived of freedom arbitrarily or without just cause;
(b) not to be detained without trial;
(c) to be free from all forms of violemcfrom either public or private sources;
(d) not to be tortured in any way; and
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w 156 centres with a bed capacity o ®00 beds with a combined capacity of 27 837 beds.

w Of these 112 correctional centres have a bed capacity less than 250, which represents 13
214 approved bedpaces; and

w 44 centres have a bed capacity of 250 < b8@s that represent 14 626 approved bed
spaces.

w 61 centres in the capacity group 500 < 1000 beds with a combined capacity of 42 502
beds.

w 11 centres which have a capacity of 1000 <1500 accounting for approved bed space of 13
705, and

w 15 centres (13 plus thtwo private prisons) who have a capacity of >1500, which
represents 34 397 approvezbd spaces?

Policy and administrative raasures to reduce overcrowdinig correctional centres

70. The White Paper on Correction§2005) addresses the challenge of overcrading.
Furthermore, here has been an increased foamrsaddressing overcrowding by reducthg
number of awaiting trial detainees. Remand Detention Branch was created the
Department of Correctional Servicasd Cabinet approved th@/hite Paper on Rerand
Detentionin October 201@vhich focuses omeducing the number of remand detaineasd
offender rehabilitation?®

71. The decrease in overcrowding is regarded as key in creating a correctional services facility
environment that is conducive faehabilitation and contributes towards crime prevention
The collaborative implementation of strategy by the DCS and its partners within the criminal
justice system and in society contributes to the fact that the DCS is steadily but surely winning
the war against overcrowding and high incarceration rates in correctional centres. This
strategy enabled the DCS, working together with all other partners in the Criminal Justice
System (CJS) value chain, to significantlyredese the inmate populatiorand also
contributed towards the reduced per capita incaration rate in South Africalhis strategy
enabled the DCS to significantly reduced the per capita incarceration rate in South Africa from
403 to 290 inmates pet00 000 population between 2d@0and 2014.

72. Another measure implemented to decrease overcrowding is the implementation of Unit
Management in all correctional centres in order to enhance rehabilitation in the prison
system. This is designed to improve control and relationsbipgdividing the larger
correctional centre population into smaller, more manageable groups and to improve the
delivery of correctional services pertaining to care, corrections, development, security and
after-care. These measures were introduced through the amendment of thee@imnal
Services Act, 1998, to formalise the unit management regime that, amongst ophevéjes
for good communication between correctial officials and inmates, amatinciples that are
understood by ®eryone, team work,direct, interactive supervisio of inmates; and

52DCS Annual Performance Plan 2014/2015
5320 Year Review
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asessment of sentenced offenderRehabilitation is facilitated from the point of entry/
admission to release and integration back into the community. During this process the focus
is on correcting of offending behaviour, nedassed inerventions and the development of
each offender. To facilitate these processes, a comprehensive Offender Rehabilitation Path
(ORP) was developed.

Legislaive and policy measures to strengthen the parole system
73. TheCorrectional Matters Amendment Act, 2¥#was put in place with the aim of improving

the DCS administration in key business areas, resulting in a strengthened parole system, a
new medical parole system; amuproved management of remand detainees.

74. As part of transforming our parole andaal reintegration systemsghe Electronic Monitoring
of Paroleessystem was implemented february2012. This systemlleviatesthe challenges
of parolees abscondinfjom the system of community corrections while also reducing the
risk ofrecidivism. Or24 February 2012, the first Halfway House for paroleeslatasxhed in
Naturena (Gauteng Region). This event introduced a wholearavin the DC®ith regard
to assisting offenders with their socr@integration. Halfwg Housesssist offenders who do
not have a fixedand monitorable address to have a stable home environnignt

75. The Electronidonitoring Pilot Projechas proven to be effective, efficient and relevant to
the broader goals of DCS and the JCPS cluster. Ittbestaxpayer R9 876, 35 per mid to
keep an inmaten custody, whilst electronic monitoring costs & per month. Electronic
monitoring enables officials tononitor offenders throughout 24 hours a day. Aleas
immediately generated, and transmitted, shoulah offender commit anyviolation.
Interference with theequipment, including tampering or failing to charge trexeiver, is
electronically relayed to the control roof.

Measures to improvéhealth care services to inmates

76. Other challenges to be addressed in correctional sesviaclude corruption, maintaining
safe custody, strengthening rehabilitation programmes and high levels of-rgéatgd
violent crimes in prisonlmportantly, concerted efforts have been channelled towards the
provision of health care services to inmat€sre services are aimed at the whdling of the
inmates.In addition-

1 Allinmates undergo a general health assessment on admission;

1 Awareness sessions, training for officials and isolation facilities are in place to manage
and prevent the spread of conumicable diseases;

1 Inmates are provided with nutritionally balanced meals, and therapeutic diets are
available for those who require them;

1 The number of nattal deaths in detention has declineahd

54Act No 5 of 2011
55DCS Annual Report 2011/2012
56 DCS Annual Report 2012/2013
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1 There have been improvements in the management of HIV/Aids and TB.

77. Inmates suffering from particularly, HIV/AIDS and tuberculosi®ave received sgrial
attention. In 2012/2013,50% of inmates (76 202/151 905) were tested for HIWe
percentage of HI\positive inmateswho were eligible to be placed on antiretroviral
treatmentwas65% (5 066/7 738)he grcentage of inmates with CD4 count below 350,
who are on ARV treatment is 96% (11 814/12 3Raijthermore 96.79% of inmates (2 565/2
650)who havebeen diagnosed with mental illness were placed under treatniént

78. In 2013, the Department of Health issu€diidelines for the Management of Tuberculosis,
HIV and Sexually Transmitted Infections in Correctional Ceriftes Guidelineprovidethe
general principles for the management and control of TB, HIV, AIDS and STIs in Correctional
facilities. The primary audience is health and administrative staff in the Departments of
Correctional Services (DCS) and Health (DiDineant to providguidanceon prevention
of new infections, early detection through routine testing and early treatment of those with
tuberculosis and human immunodeficiency virus infection and disease

79. The Guidelines provide that

wVoluntary HIV counselling artdsting must be offered to all inmates at entry, during
incarceration, as per request by inmate, as part of routine screening campaigns, as part of
integrated primary health care services, and on release. A rapid test is conducted if positive
subject to aconfirmatory rapid test. In cases of indeterminate or discordant results a blood

sample must be sent to the laboratory for an (Enzytrieked Immunosorbent Assay) ELIZA
GSadod LYyYIFI(iSa sK2asS /5n O2dzyi Aa rfopry OStf a
(ART) and all inmates with newly diagnosed HIV must be assessed for TB infection.

w Symptombased TB screeningiust be conducted on all inmates at entry, during TB
screening campaigns, seffported or peer referred, TB contacts, as part of integrated
primary health care services, at least- l@innually and on release. Chestray and
GeneXpert® MTB/RIF are complementary. An outbreak is defined as more than two inmates
from one cell having TB, requiring investigation in collaboration with the DoH.

1 Universal screening for anal, oral and genital $uist be conducted orall inmates at
entry, upon seHlpresentation and as part of integrated pramy health care services, using
specific algorithms based on symptoms.

wTB diagnosjsall adult inmates with sspected TB mustrpvide sputum samples. If smear

or GeneXpert® MTB/RIF positive, TB treatment is commenced. If both specimens are
negative in either test, Hiegative inmates receive abibtics treatment for 5 days arare

then reassessed after completioof treatment. HIVpositive inmates are referred for
assessment,-xay and TB culture.

57DCS Annual Report 2012/2013
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w TB treatment. Smear or culturepositive and GeneXpert® MTBARbDSItive,
rifampicinsensitivepatients must be treated according to the National Tuberculosis
Managemet Guidelines, the latter patients further need a second specimen sent for
microscopyGeneXpert® MTB/R{ositive, rifampicifresistant patients need to be referred

to amultidrugresistant TB unit for further management. Inmates with pulmonary TB must
be admitted in the health facility and isolated for two weeks. Hospitalisation must be
considered for diabetes, liver disease, respiratory insufficiency, haemoptysis, serious
adverse events of therapy and severe extra pulmonary disease.

w |pbsitive inmaes who are not on ART require repeat CD4 testing every 6 months, TB
symptom and STI screening during every encounter with a health caradpr. These
inmates must receive cotrimoxazole, TB prophylaxis and ART as per eligibility criteria. If
inmates havel B, ART must be started immediately. They must be screened for cryptococcal
disease if CD4<100cells/mma3.

w {¢La GNBFGYSY(d Ydzad o0 SeswiadodfiimédIlidgndshy SRA | G S
syndromic management flow charts for management of symptic STIs outlineth the

DoH guidelines must be followed. In addition, HCT must be offered (if not retesiidy),

condom promotion, adherence counselling and education about the importahpartner

notification and treatment must be shared with thiemate. All patients musbe reviewed

on completion of treatment and referred if not responding to treatment.

w ! RKSNBY OS &dzLJLJ2 NI Y difelregidényaddihé teasénTdonty F 2 NI | (
term treatment including side effects of therapy. Educatioust emphasise thiemportance

of taking treatment exactly as prescribed. Support provided by nurses, warkers,

treatment buddies and support groups must be complemented by pill counts.

w LYyYFrdiSa FryR O2NNBOUGA2Y lbdut TR Sy aridSTisdnclbdmg Y dza (
prevention in their increased risk environment. Peer education as an effective means
involves dissemination of correct information by both centre staff and inmates.

wTB preventionlsoniazid preventive therapy (IPT) must be giteall HIVinfected adults

who are not on TB treatment; are asymptomatic for TB; have no active |seagk anao

history of alcohol abuse, psychosis, convulsions or neuropathy. Isoniazid 300 mg plus
Vitamin B6 25 mg daily must be given for tharation of incarceration. Inmates must be
monitored for side effects and indications for interruption of IPT. Special considerations
apply for infants.

wTB infection controtonsists of environmental and administrative controls and personal
protection. These involve an Infection Prevention andn@€ol Committee and Plan, risk
assessments, education of staff and inmates, regular screening, isolation of TB patients,
coughing etiguette, face masks, safe environments for sputum provision, na&malation

where possible and ultraviolet germicidal radiation.
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wHIV preventionrequires a comprehensive approach including access to condoms and
water-based lubricants; reducing vulnerability to sexual assault;-prgbsure prophylaxis
with established drug regiens including monitoring of drug safety and potential
seroconversion; harm reduction programmes to reduce the risk ottdhsmissiorrelated

to substance abuse; education on risk behaviour and preventive measures feitison

men having sex with meand Male Medical Circumcision (MMC) with adequadanselling

on risk reduction after the intervention.

wHI\: and TRrelated stigma and discrimination must be minimigeobugh peereducation,
support groups and information campaigns.

w ! ff LINnBnAnyidt bé defented to the DoH héafacilities for prevention ofmother
to child transmission of HIV and follow up.

w ¢2 LINB@Syid ¢. Ay LINB 3 ytbetnduttedon addigsiridnd ¥ & O N
at every visit to the health facility, regardlesktheir HIV status. All Hipositive pregnant
women without TB symptoms must receive IPT.

w ¢. GNBIaGYSyid Ydzad oS 3IAGSy (G2 Lttt 62YSy AF
w ! f-fdositivelpeegnant women must receive ART regardless of their CD4 count.

w !t f g2YS o MVNNETB EI8US ndsbs encaged to breastfeed. If active
TB has been excluded, all infants living with their mothers in correctional centresb@ust
started on IPT.

w ¢NBIFGYSyYy(d F2 NJ-thdhBigréhgmisiich yhusebE coNifefied S NJ

80. The Department of Correctionabervices is committed teroviding need based care
programmes aimed at maintaining the wbking of all incarcerated persons. These services
provided by the Department largely fall within two streams, firsit includes allctivities
related to the management of psychological, spiritual, health, social work and HIV/AIDS for
all inmates. These include, among others, the provision of therapy for inmates, life skills and
HIV/AIDS counselling.

Measures to ensug skills develoment of inmates

81. The DC$Socuses on skills development for inmates. Currettitg/focus is on entrepreneurial
training, computer skills training, vocational training, engineering studies and business
studies. The Department also facilitates tharticipation of inmates in formal education at
different levels from adult basic education to higher education.-IReeacy and adult
education programmes are offered up to the Graldelevel. These costs are all carried by
the Department of Correction&ervices. Tertiary education is encouraged at the cost of the
detainee, although the establishment of funding schemes have commenced.
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82. In 2012/2013, 1762 offenders were studying towards peasatric/higher education and
training qualifications, 3 525 wards further education and trainingollege programmes
(including electrical engineering, civil engineering, mechanical engineering and marketing),
and 4 188 participated in skills development programmes (including basic business skills
training and entr@reneurship).During 2012, R66,424 million was allocated from National
Skills Funds on training 5 837 offenders, including training in scarce skills such as welding,
plumbing, bricklaying, plastering, electrical, carpentry, and agricultural skills progranhm
May 2012, 416 youth offenders graduated with International Computer Driver Licence (ICDL)
certificates®® Within two months of launching the Reading for Redempti@mpaign in
September 2012, more thamillion rand worth of books were donated. \Garsmodels of
Reading for Redemption programmes exgistbally. In South Africa, partnerships have been
established with universities including the UniversityZululand, University of KwaZulu
Natal, Unisa, WalteBisulu University, and Nelson Mandela kégiolitan University.

Measures relating to female inmates

83. With regards to female inmateshé DCS forms part of the international community that
continues to implement thdJN _Standard Minimum Rules for the Treatment of Women
Prigoners Key tothe frameworks being implemented by the DCS was\Wigite Paper on
Carrectionswhich is viewed as a blue print for ensuring humane, just and safe correctional
facilities that focus on the rehabilitation of offenders. The DCS has further adopted an
approach hat is focused on improving the conditions of female inmates in correctional
facilities. DCSs committed to taking special care of the female offengdepulation This
means that the DClgashadto increase resources allocatéal female correctional cemes.

A very significant achievement duritfge 2011/12 financial year was the establishment of
Mother and Baby Unitfor women offenders who are serving time and have their babies
with themin correctional centres®

Measures to assist withehabilitation and reintegration

84. DCS is ensuring that the sentences of the coare carried out, but that offendersre
incarcerated and rehabilitated in such a manner that they can be successfinlggeated
back into the community and there is minimum recidividine DCS also aims to achieve the
following:

1 Regular review of all standard operating procedures and policies to ensure that issues
of women are favourably addressed in the implementation of incarceration and
corrections;

1 Ensuring that national specialcofS Y2 NI 6 A @S Rl @asx &dzOK | &
available to the Offender Population;

58 DCS Annual Report 2012/2013
59DCS Annual Report 2011/2012
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1 Providing women placed on parole with opportunities to develop themselves as part
of the development possibilities available to sentenced offenders;

1 Partnering with exteral stakeholders such as ngovernmental organisations, faith
based organisations and other government departments to enhance support provided
to women in the form of corrective and rehabilitation initiatives;

1 Development and implementatioaf mother and &ild units incorrectional facilities
to ensure that mothers take care of their children and those children born in
incarceration are afforded a normal life as much as possible through early childhood
development programmes and interaction with other chdd of mothers in
incarceration.

Children in detention

85.

86.

The number of children in remand detention has also desedasubstantiallyvith most
such RDs incarcerated for less than 6 months.

Children whose cases are still to be finalised are a focus area and their cases are prioritised.
They are also brought back to court every 14 days so that their circumstances and trials
can be monitoredinitially the DCS wagjporting onchildren from age 14 to 17, but since

the implementation ofthe Child Justi Act 2005the age rangeaptured in the statistics

is from 14 to below 18 years, as in accordance with the Ralble 1below shows the
number of children detained in correctiohacilities from 2002 to 2013.

Tablel: Number of children detained (remand detained and sentenced) in correctional
facilities

14 to 17 years

Year RD Sentenced Total

Average for
2002 2255 1796 4051

Average for
2003 2324 1802 4126

Average for
2004 1912 1698 3610

Average for
2005 1332 1233 2564

Average for
2006 1144 1095 2239
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Average for
2007 1196 892 2087

Average for
2008 928 870 1799

Average for
2009 696 854 1550

Child Justice Act (14 to below 18 years)

Average for
2010 346 658 1004

Average for
2011 366 552 918

Average for
2012 367 417 784

Average for
2013 241 296 537

87. Section 28(g) of the Constitution stipulates that a child should not be detained except as a
measure of last resort and only for the shortest appropriate period of tlidpsmn detention
the child is entitled, in addition to the rights that generally acdmédetained persons, the
right to be kept separately from detained persons over the age of 18 years and the right to
0S GNBIFIGSR AY | YIFIYYSNE YR {SLIi AyouO2yRAUuA
courts have held thag, GAll our courts are oblegd when imposing sentence to ensure that
a sentence of imprisonment must be imposed on any child, who by definition is any person
under the age of 18 years, only as a matter of last resort and only for the shortest
I LILINE LINR %0 S LISNRA 2 Rdé

Legislationand Policy measurefor children in conflict with the law

88. The Child Justice Act, 2008vas put into operation in April 2010. Its main focus is to create

a child related procedure to deal with children in conflict with the law, both within and

outside thecriminal justice system, by establishing a constitutional approach, based on

assessment and the notion of restorative justice. It has to date been used to institute

diversions andring abouta child sensitive criminal justice systefihe Child Justice Ac

puts in place a criminal justice system which provides for children under the age of 18

years. One of the aspects in the Child Justice Act is the issue of the criminal capacity of

children. The CJA states as follows:

1 That children up to 10 years of adeck criminal capacity and may not be arrested for
O2YYAGUGAY3I Yy 2FFSYyOSed {dzOK OKAft RNBY gAff
the Department of Social Development.

80 Centre forChild Law v Minister of Justice and Cduostinal Developmen2009 (11) BCLR 1105 at para 86
51 Act No 75 of 2008
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9 Children from 11 years of age and up to 14 years of age have criminal capatity a
the onus to prove criminal capacity on the part of the child accused of having
committed a crime, rests with the State.

91 Children above 14 years of age have criminal capacity unless otherwise proven by the
accused child.

89. The Constitutiorand the Childlustice A¢t2008set out provisions which seek to protect
the child under the age of 18 in all interactions in the criminal justice system when such
children are in conflict with the law. The dignity and wading of the child must be
protected at all tmes during an arrest, during the preliminary stages before the matter is
referred to court, as well as during the period when the matter is at court and during
trial. It entrenches the notion of restorative justice in the criminal justice system. In this
regard, the Act provides that where a child is charged with a minor offence, the matter
may be diverted away from the criminal justice systdror example, if a child has
committed a petty offencethe child could be diverted by the prosecutor at court.
Diversion options include options such as releasing the child into the care of a parent or
appropriate adult or guardian or attendance of certain programs, and so forth.

90. The Act also provides, in exceptional circumstances, for the diversion of children wh
have committed more serious offences, however, in such instances authorization must
be obtained from the relevant Director of Public Prosecutions. In circumstances where a
matter is inappropriate for diversion, the Act provides for such a case to lekitriee Child
Justice Court.

91. TheChild Justice Policy Framewaosas adopted in May 2010. The Policy Framework
provides the blueprint for the coordination and holistic implementation of the Child
Justice Act by all Government Departments and civil sociétg.Policy Framework was
draftedbyaninteld SOG2NI £ / 2YYAGGSS 2y / KAfR Wdza A OS
a20ASGed ¢KS DblraAz2yrf tNRaSOdziAy3 ! dzi K2 NR
issueddirectivesin line with the Child JusticecAfor prosecutors to effectively and
efficiently deal with child justice matters, investigations, preliminary inquiries, diversions
and prosecutions. The Soutirican Police Servidssuedthe SAPS National Instruction
on Children in Conflict with thealw.®?

92. TheRegulations on the Child Justice A808° require that state officials treat children
in conflict with the law in a manner conducive to their participation without intimidating
or humiliating them during their handling. At all stages of thecpss the child must be
allowed to ask questions and be afforded an opportunity to express themselves. Officials
must treat the child with care and understanding, and the officials must be sensitive to
the needs of the child.

62 Nationallnstruction 2/2010
63 Act No. 75 of 2008
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93. The Child Justice AcR008* and the Regulations issued in pursuance thereof, both
underpin the principle of the best interests of the child and therefore singles children out
for special protection. It thus affords children in conflict with the law specific safeguards,
among othersthe right not to be detained, except as a measure of last resort, and if
detained, only for the shortest appropriate period of time and the right to be treated in
a manner and kept in conditions that take account of the @ilye. Children must be
kept sparately from adults, and boys from girls, while in detention. It further
acknowledges that children have the right to family, parental or appropriate alternative
care. They have the right to be protected from maltreatment, neglect, abuse or
degradation ad the right not to be subjected to practices that could endanger the @hild
well-being, education, physical or mental health or spiritual, moral or social development.
Based on these protective principles, the Regulations issued in terms of the Glité Ju
Act contain specific provisions in Chapter 4 which pertain to the detention and placement
of a child prior to sentencing. These protective guidelines and procedures aim to
guarantee the best interests of the child.

94. In terms of Chapter 4, angomplaint or observation about an injury sustained or
psychological trauma suffered by a child in detention must be recorded in writing in the
form of a comprehensive report. In addition, a register regarding the detention of
children in police cells ootk-ups referred to in section 28(3) of the Act must contain a
comprehensive list of information pertaining to the child, such as, for example, the full
names of the child and any alias or nickname; the nature of the offence alleged to have
been committedithe age of the childihe date and time of arrest; the reasons why the
child cannot be released; the physical and psychological condition of the child, as
observed by a police official, at the time of arrest; and the names, addresses and
telephone numbers of the parents or next kin, if known.

95. This register may be examined in terms of section 28(4) of the Act by a member of the
South African Police Service in the performance of his or her functions; a social worker,
health care practitioner or probation officer in the perfmance of his or her functions;
the prosecutor involved in the case; a member of the lrgectoral Committee for Child
Justice established in terms of section 94 of the Act; an independent observer appointed
in terms of section 65(6) of the Act; a perssho is by law empowered or mandated to
take care of the interests of a child; a parent of the child or the appropriate adult or
guardian; a staff member of the child and youth care centre where the child is placed;
the presiding officer involved in the & and the legal representative of the child.

96. Following the enactment of the Child Justice Act, a system of preliminary inquiry had been
developed and monitoring systems had been developed. Child anith Cawe Facilities
0 &/ , | CokenestaBlishaéor awaiting trial and sentenced children. The Departinen
of Social Developmerthad finalised norms and standards for these institutions. The
Depatment of Basic Educatiowas handing over Reform Schools and Schools of Industry

84 Act No. 75 of 2008
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to the DSD and the DSD waslding or refurbishing separate wings in at least one CYCF
in each province for sentenced children.

97. It is furthermore noteworthy that in the period running up to the promulgation of the
Child Justice Ac2008° the South African government had alreadytiated a co
ordinated and sustained focus on the prioritisation of matters involving arildn
conflict with the law. Threé 2 ya & 2 LJ&justz& deritr&s have been established in the
country; in Port Elizabetidloemfonteinand Klerksdorp.

98. Diversion programmes are a critically successful and effective part of restorative justice.
There are many benefits to diversion, including decreased crime amongst young people
and lower numbers of young people who need to be institutionalised, as through
assesment it is ensured that young people who do not gdn prisonare not sent
there. The responsibility of child rearing is given back to the parents and where parents
are absent, communities are eouraged to takeresponsibility for some of these
children. It also means that the rights of the child are protected.

99. [S3AFft AR {2dziK ! FNAOI Kla lfaz2 FLLRAYISR (
to children in conflict with the law. In addition, time frames for concluding cases involving
childrenin conflict with the law have been sdhree to six months for cases in district
courts;six to nine morntts for cases in regional courts, amde to 12 maths for cases in
high courts. As a consequence, the number of children awaiting trial has sigmilfyc
reduced over the years.

100. In addition, the SAPS have also developational Instructions for Children in Need of
Care_and Protectidh in order to provide clear directives to police officials on the
implementate y 2 F (G KS / K ¥iThedice Qave poveis o remove @ child
in need of care and protection and in need of immediate emergency protection from a
suspected abusive environment and must arrange for the placement of the child in
FfGSNYFGAGBS O NB® a 'hildar Nguth CareZCentr©antiBeécard y Of dzl
of a responsible adult.

101. The matter ofC v Department of Health and Social Development, Gatfteagcerned
the confirmation of a declaration of constitutional invalidity of sections 151 and 152 of
0 KS / KA f FhalBoditational @durt held that the removal and placement of a
child must always be subject to automatic judicial review or confirmation by a court.

65 Act No. 75 of 2008

66 National Instruction 3/2010
67 Act Na 38 of 2005

682012 (2) SA 208 (CC)
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Institutional measures to strengthen the right to be free from violence

102. With regards to the righto security of person and tbe free from all forms of violenge
governmentnoted that everthough serious crime levels had decreased substantial
resources had been madavailable, performance in the criminal justisgstem is
something that requires continuous improvement.

103. In response to this challenge, governmeatiopted an outcomebased system and
renewed its commitment to ensuring thaitizens areand feel safe. This meaptying
particular attention to those typesf crimes that induced feelings of insecurdynong
citizens, particularly trio (vehicl&ijackings, residential and business robberiaspl
contact crimes (assault, murder arape). Targets were set for lowering thesstegories
of crime. Government commid itself to improving capacity in the criminaistice
system, increasing the number fihalised cases, reducing case backlsggngthening
rehabilitation and victinsupport programmes, and addressing cysecurityand cyber
crime threats®®

104. Several srveys have shown that citizens and communities are beginning to feel safer.
The Victims of Crime Sway found that,during theperiod 2008 to 2010about 60% of
households surveyed were satisfied with the way the police and courts were doing their
work.”?In a further Victims of Crime Survey, for the period April 2012 to February 2014,
more than 60% of households were satisfied with the way in which police and courts were
doing their work. This view may have been influenced by factors such as the tiro& it to
for police to respond to a crime, visible policing, conviction rates, and sentencing of
perpetrators. Households who were satisfied with the police in their area felt that the
police come to the scene of the crime3(@%) and were committed (73,7%).

105. Reduced crime levels after 2003/04 could be attributed to an increase in visible policing
and improved crime&ombating initiatives, which were part of the National Crime
Prevention Strategy. Improvements in conviction rates and the imposition of harsher
sentences could also have acted as disincentives.

Measures to address genddryased violence:

106. Contact crimes (a category of serious crimes) induce the most fear, as the victim comes
into contact with the perpetrator, usually resulting in bodily harm orttle&overnment
pays particular attention to thestypes of crimes.e¥eral interventions were introduced
or strengthenedo address gendebased violence and sexual offences against vulnerable
groups, in particular women and childréefhese interventionsicluded the following:
1 Specialised courts dedicated to sexual offences
1 Thuthuzela Care Centres to help prevent secondary trauma for victims of these crimes

6920 Year Review, p. 137
7020 Year Review, p.138
" Victims of Crime Survey 2013/14, p.2
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1 Introducing specialised police units (such as family violence, child protection and
sexual offencesnits)

1 Resourcing and establishing victfriendly rooms at police service points

1 Empowering prosecutors, police officers, magistrates and doctors with specialised
skills

1 Keeping dangerous sexual offenders under l@rgn supevision on release from
prison

107. TheCriminal Law (Sexual Offences and Related Matters) AmendmenP@@f? was
passed in 2007. This Agtovidesfor expanded definitions of anes, such as rape, and
providesgreater protection for children. A number of new policy frameworks were also
introduced and implemented, including tthild Justice National Policy Framework, the
Restorative Justice National Policy Framewirluding forming linkages with traditional
justice), the Social Crime Prevention Strate@nd the Diversion Accreditation
Framework Government has also adopted a Plan of Action to combat violence against
women and children. Furthermore, the Criminal Law (Sentencing) Amendment Act,
2007 aims to egulatethe imposition of discretionary minimum senteex for certain
serious offences and also provide that certain circumstances shall not constitute
substantial and compelling circumstances justifying the imposition of a lesser sentence
when a sentene must be imposed in respect of the offence of rape

108. Several interventions were introduced to address gentlased violence and sexual

offences against vulnerable group®/e have reintroduced the specialised Family
Violence Child Protection and SexudleBces (FCS)nits and nationally there ar&76
established FCS units attached to all police clusters within SARS. has resulted in
lengthy convictions, achieved through the dedicated wafrkletectives and prosecutors.
In 2013, since thee-establishment of the FCS units, there were 1 194 life sentences
secured over a thregear period: 306 in 2010/2011; 389 in 2011/2012 and 499 in
2012/2013. @ntences past over this period led to a combined 36 225 years of
imprisonment.

109. Resourcing andstablishing victirdriendly rooms at police service points are-going.
There are currently more than 90@ictim Friendly Facilities rendering victim support
services in place and it is envisaged that this will be rolled out to all police stations.

110. A mapr component of our fight against sexual violence really areTthethuzela Care
Centersd & ¢ / / & ¢ énthodys & do@dinated approach in the way we effectively
manage sexual offenceb 2013,at the 51 TCCs providing services, a total number of
30706 maters were reported of which 2769 are either trafficking, domestic violence or
/| KAt RNByQa ! OG0 YI (0 SN®B4 aré S&ial ditBnyels velgiddy Fbr Y dzY 0 ¢
the sameyear, the National Prosecuting Authority produced an average convictten ra
for TC@&ases of 65.9%which was the best conviction rate over a period of 5 years. Of

2 Act No. 32 of 2007
7 Act No. 38 of 2007
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the 2357 cases finalised with a verdict, 1554 (65.9%) resulted in a conviction. This is also
an improvement of 13.3% compared to the 2012/13 financial year. During0th@/14
financial year the TG€ases per accused and per offence, which resulted in convictions
included amongst others 151 sentences of life imprisonment, 132 sentences2§ 20
years imprisonment and 455 sentences of between 10 and less than 20 years
imprisonment.

¢ Kdzi KdzZl St Qa AydSaANFrGiSR | LIWNERIFOK (2 NI LIS
dignity and ensuring justice for victims of sexual violefite management of T@@odel

and roltout falls within the responsibility of the NPA. The succdss is based upon
effective and efficient stakeholder cooperation suchletween the Departments of
Justice, Health, Education, Treasury, Correctional Services, Social Development, the SAPS
and designated civil society organisationhe TCénodel is spcifically focussed on

being victimfriendly and court directed with prosecutguided investigations and
stakeholder cooperation. The ultimate goal is to minimise secondary victimization,
reduce the cycle period for the finalisation of cases and to irsgrdhe conviction rates

of these casedhen reporting a crime, the victim is removed from an environment such

as a police station, to a more victifriendly environment before being transported by

police or an ambulance to the Thuthuz&lare Centre at the hospitallhe person also
receivescounselinglf the medical examination happens within 72 hours of the incident,
post-exposure prophylaxis is given. The investigating officer on call at the center will take

0 KS LISNEH 2y Dhepedadn lwill @oeiBeyappiopriate medication and is given a
follow-up date for further medical treatment, before being transported home or a place

of safety. A referral letter will be given or an appoient made for longterm counsding.

Before the tria)] as part of the TCModel, a case manager will oversee the prosecutor
guided investigation and will ensure that the case is trial and court ready. The case
manager is a legally qualified official with specific additional expertise in dealing with
genderbased violence matters.

With regards to the trial, consultations with a specialist prosecutor will take place before
the case goes to court and court preparation by a viaisistant officer will be
undertaken. The person must also be given an explanatidghe possible outcome and
regular updates of the trial process by the case managke Thuthuzelanodel is an
outstanding example of interdepartmental cooperation.

South Africa establisheSlexual Offences Couds an innovative measure to improvesth
prosecution and adjudication of sexual offen@asl ensure that vulnerable groups get
the care, respect and support they neeBy March 2003, twenty (20) Sexual Offences
Courts had been established, and by March 2004, a year later, the number had étreas
to forty-seven (47) courts. At the end of 2005, there were sewboty (74) such courts

in the country.

We haveecently reestablished the sexual offences courts. These dedicated services use
intermediaries, audievisual equipment and specialisedimning, among other measures.
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training manuals which are updated annually to be in line with the latest developments

in law for specialist prosecutors and also an integilat@ining manual for stakeholders

at our TCCs.

116. In December 2014 Government finalized National Strateqy for Intersectoral
Management of Sexual Offenc¢ésvhich encourages the intesectoral approach to all
matters relating to sexual offences courtsséts out clear duties and responsibilities of
all stakeholders in the establishment and management of these colits. National
Strategic Plan also provides for the minimum uniform personnel required at each sexual
offence court to include: (i) firesiding officer; (ii) 2 prosecutors; (iii) 1 intermediary; (iv)

1 designated clerk; (v) 1 designated social worker; (vi) 1 legal aid practitioner; and (vii) 1
court preparation / victim support officer. All victims should have access to services such
ascourt preparation programme; information material in form of text, visuals and Braille;
allocation of food for children, vicarious trauma programmes for personnel working with
victims of sexual violence as well as a eid@® management system and screegipolicy

to direct sexual offences cases to sexual offences courts where they are established.

117. Intermediaries deployed to all Sexual Offences Courts and other regional courts dealing
with sexual éfences cases. There is a poolaaf hoc intermediaries t@lose the gap
whenever the eed arises. &ial workers employed by Government continue to augment
these servicesThese dedicated services use intermediaries, aviioal equipment and
specialised training, among otheriGovernment has a very clear amell-coordinated
strategy and we are beginning to see the results theredie drop in the number of
cases of reported sexual offences being a case in point

118. Based on the MATTSO report recommendation that all court personnel must undergo
TraumaDebriefing Programme to minimize and eliminate the vicarious trauma that they
often suffer from dealing with cases of sexual offences on a daily basis. Government
developed theDebriefing Programme for the intermediaries and all front line staff
servicingvictims of sexual assault.

119. Through sexual offences courts, we are able to provide specialised -gigfiport
services, improve the effectiveness of witnesses in court, reduce the turnaround time in
the finalisation of sexual offences matters, and improeaviction rates. The courts aim
to minimise secondary trauma for victims.

120. The Court Preparation Programme is a realistic and practical programme aimed at
preparing witnesses to effectively testify in court. In order to attain this aim, Court
Preparaton Officers have to be equipped to identify and address the individual needs of
witnesses. Witnesses are informed of the court environment, legal processes and legal
terms. The fears and concerns of withesses about testifying are addressed and the
programme aims to reduce secondary victimisation. The witness is provided with skills

74 JCPS Working Group (Devcom) input: January 2015
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and information to cope with the stress of giving evidence through the use of a specific
model. Furthermore, the merits of the case are not discussed during the court
prepamtion process.

121. YS .2yl [S&aSRAX gKAOK YSlIya aL aSS GKS fA3K
to address fears and concerns of child withesses going to court. It is intended to
contribute towards theeffective implementation of the Criminal Lai@exual Offences
andRelated Matters) Amendment Aéand to assisprosecutors to have effective, nen
traumatised and credible withesses. The programme contributes towards successful
convictions and a reduction in the withdrawal of cases.

122. TheNationalRegister for Sex Offendecame into operation on the 30of June 2009 in
terms of Chapter 6 of the Criminal Law (Sexual Offences and Related Matters)
Amendment Act No 32 of 200The objects of the Register are to protect children and
persons who are meally disabled against sex offenders by establishing and maintaining
a record of persons who have been convicted of a sexual offence against a child or a
person who is mentally disabled; or are alleged to have committed a sexual offence
against a child gperson who is mentally disabled.

123. The registration prgression in the past threfnancial years is as follows:

2011/2012 2012/2013 2013/2014
2 340 3 526 15 545

124. The latter figure clearly indicates a steep progressive increase from 2012/2013 to
2013/2014 resulting from the robust intervention actions since 2012 to populate and
update the RegisterHowever, vhile the national register is nadpen to the public,
employers in the publior private sectors, such as sais, créechesand hospitals, are
accorded the right teheck whether a job applicant is fit to waskth children or mentally
disabled people

125. A strategy to addresgienderbased and sexual orientatidmased violence against
lesbian, gay, bisexuakansgender and intersex people is beidgveloped.A National
Task Team (NTWas reestablished in May 2013yith governmenttogether with
representatives from Chapter 9 institutions and caolciety organisabns working in
partnership toachieve a number of formidable tasks hese included, amongst others,
to develop a National Intervention Strategy to respond to, and prevent, gender and
sexual orientatiorbased violent crimes perpetrated against LGBTI gessand to
develop an Intessectoral Implementation Plan which would link parallehd
complementary initiatives.

126. The NTTalsdzy RSNIi221 (2 aidNBy3aGKSy 3I28SNYYSyiQa
and tostrengthen the capacity of civil society orgatisasto deliver related servicedt
set out to improve linkages with other government departments, to undertake

S ActNo. 32 of 2007
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programmes within the DoJ8D, such as the Access to Justice and the Promotion of
Constitutional Rights Programme and the National Action Plan (NAP), as well as working
closely with relevant Chapter 9 institutioasuch as the Human Rights Commission and
the Commission for Genderg&ality ¢ to combat racism, xenophobia and related
intolerance and in that manner address the impact of different forms of discrimination
targeting LGBTI personis seeksto improve the management of cases by relevant +ole
players in the criminal justiceystem, including the South African Police Service, the
National Prosecuting Authority, the Department of Social Development, the Department
of Health and the Department of Correctional Services.

Legislative and policy measures to fight transnatior@ime and corruption:

127. A number of statutes have been adopted to fight national and transnational crime and
corruption.’8 In the last five years eybercrime policyhasbeen developed and is being
implemented.During 2011/12 and 2012/13, the couffipalised 216 cybecrime cases
with aconviction rate of 87.5%nd 136cybercrime cases with a conviction rate®#.8%
respectively.

Applicable ase law:

128. SSOSNIX f O2dzNIIi RSOA&aA2ya KI @S | FFindiwoBae (G KS &
within Souh Africa.In Rail Commuters Action Group and Others v Transnet/atd
Metrorail and Other§ the Constitutional Court held that commuters enjoy a
constitutional right to life, freedom and security of person, including the right to be free
from all forms of violence from either public or private sourdadMinister of Safety and
Security v Madyibithe Supreme Court of Appeal upheld a claim for loss of support by
dependants after finding that the police negligently failed to dispossess a sergeant, who
took his own life with the firearm, of the official firearhtm.Minister of Safety and Security
and Others v WHit was held that the Minister of Safety and Security and police officers
who failed to arrest the plaintiff's rapist in terms of a warrant of arrest issued together
with a protection order prior to her rape, were jointly and severally liablthe plaintiff.
In Zealand v Minister of Justice and Comsitinal Development andnothef®the Court
KStR OKIFId AYyGSNFSNBYOS 6A0GK | LISNE2YyQa fA
conditions because in a constitutional democracy personal freeddmghly prized.

"6 The Prevention of Organised Crime Act, 1998 (Act No 121 of 1998); Combating of Corrupt Activities Act, 2004
(Act No 12 of 2004); Firearms CanitAct, 2000 (Act No 60 of 2000); National Convention Arms Control Act, 2002
(Act No 41 of 2002); and Financial Intelligence Act, 2001 (Act No 38 of 2001) serve as legal frameworks to fight
transnational crime corruption, illegal arms and money launderifige Criminal Procedure Act, 1977 (Act No

51 of 1977) provides for rules of procedure in dealing with criminality from the investigation and trial stages.
772005 (2) SA 359 (CC)

78[2009] ZASCA 95

792009 (4) SA 213 (E)

802008 (2) SACR 1 (CC)
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Measures to enhance private public sector cooperation:

129.

130.

131.

Government has led initiatives which enhanceop®ration between the private and
public sector and also ensure that the strategies adopted are complementary. In August
2010, he SAPS and Business against Crime South Africa signed a Memorandum of
Understanding (MOU). This was an initiative focused on improving operational capacity
and performance across the board. The scope of this has been expended to include
requests from tle JCPS Cluster which has the responsibility for finalising policy and the
identification of priority areas. This has included the secondment of key individuals with
specialised skills and the provision of support. These efforts have enhanced the
relationship between the private and public sector and have been incorporated into
other departments.

In addition, the Civilian Secretariat of Police during 2011 developsdiey framework
in_relation to Community Safety Forums (CSMe concept of a CSFbiased on the
premise that increased eoperation and interaction would improve the functioning and
deliberations within the local criminal justice system and the delivery of crime prevention
projects. The framework resulted in the CSF concept evolvingreygliaable structure
that can be established in theaxious cities and towns countmyde. The CSF structure
acts as an integrated problem solving mechanism at local level; provides a further means
for sharing information between government (and in pautar the police and the local
authorities) and civil society; and also leads to an halisciplinary approach to crime
prevention. The model has been rolled out countvide and has had a positive impact
at local level.

[ 2YYdzy A 1 & { I TS aréme@an: thlidztitate the deliGefy Dfta muttectoral
governmental approach on safety in local communities and is distinguished from the CPF
through its jurisdiction and taskdn addition to this model, there are als@ommunity
Police Forums (CPF3he CPF is a legal community structure established in terms of the
South African Police Service Act and is mandated to facilitate commpalige relations
within a specific police station precinct and serves as the mouthpiece of the community
with the poice and vice versa on policing matters and other relevant safety issues.
Members of this forum are elected during formal election processes and get its mandate
from the community to execute the legal powers and functions. The jurisdiction of a CSF
is aligred to the municipal and/or district municipal jurisdiction/boundary. Once a CPF is
formalized and established, it facilitates and enhancesmeration, ensures integrated
planning and coordinates implementation of safety programmes and projects in take loc
sphere. It consists of representatives formally nominated and endorsed by the respective
department, institution or community based organisatidn this regard, the CPFdee

of the stakeholders represented in the CSF structure.

41



REPUBLIC OF SOUTH@G®&RDMBINED SECOND PERIODIC REPORT UNDER THE AFRICAN CHARVTERDREQME'S RIGHTS
and INITIAL REPORT UNDER THE PROTOCOL TO THE AFRICAN CHARTER ON THE RIGHTS OF WOMEN IN AFRICA

Measures toprotect the right to bodily integrity

132. TheConstitution guarantees the right taodily and psychological integrity The right to
make ckcisions concerningeproductionA & | ONHzOAF £ FaLISOG 2F 02y

133. ThePolicy on Universal Access to PamnHealth Cardntroduced in 1994, paved the way
for effective health care delivery programmes. This policy provides for free health care to
pregnant and lactating women and children under the age of six. One outcome of the
implementation of universal aess has been a marked increase in access to health
facilities and high levels of utilization of primary health care (PHC) services.

134. The Gender Policy Guidelines for the Public Health Se@662 were developed to
ensure that an effective framework is in place to develop, implement and monitor laws,
L2f AOASAaSY LINPANFYYSaz LINPOSRdAz2NB& FyR LINI O.
ensures that in all spheres of life, equitable attentionlagensitivity is given to the health
needs of women and girls in relation to men and boys. Implementation of this policy
allows for a gendefocused approach to health planning and programming. It has
provided the impetus for numerous innovative initias: TheNational Heah Act, 2008
FdzZNI KSNJ SYGiNByOKSa LINAYOALX S& F2NJ LINPY2GA2)

135. A large percentage of the women live in isolated areas, and struggle to gain physical
access to the hospitals or clinics. The State has attempted to adtriesproblem by
rolling out mobile clinics to visit the larger rural areas. The second problem facing rural
women is that they are not informed of the healthcare options open to them, and
therefore do not seek treatment for treatable problemhis receive ongoing attention
by mobile clinics and extensive information campaigns.

136. ¢KSNBE KlFa 0SSy | RSY2yaidiNlIofS AyONBIFasS Ay |
services in South Africalmproved reproductive health services have resulted in a
reduction n illness and death amongst womeRamily plannings a broad term that
encompasses the provision of contraception methods to sexually active women and
includes fertility planning, for example spacing and management of infertility, and
termination of pregmancies. The provision of appropriate and adequate family planning
services in South Africa is critical in a context of high rates of teenage pregnancies, as well
as high rates of mother and child mortality and HIV.

137. In South Africa, according to Statist®suth Africa in its estimates of the 2013 population
of just less than 53nillion people, the total fertility rat&® had dropped from 2.7 children

8f MHOHO AG@9@SNER2yS KFra (KS NAIKG (2 o02Rkfe& yR LlaeOK?2
(a) to make decisions concerning reproduction;
(b) to security in and control over their body; and
(c) not to be subjected to medical or scientific experiments withouk SA NJ Ay F2N¥ SR O2y aSyid
82 Act 61 of 2003
83 The total fertility rate of a population is the average number of children that would be born to a woman over
her lifetime.
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per woman in 2002 to .2 children per woman in 2013Many factors influence the
fertility rate, including ubanisation, female educational levels, infant mortality, costs of
raising children, cultural and religious beliefs as well as the use of contracdpti®outh
Africa, estimates show that about two thirds of sexually actived 89-yearold women

use amodern contraceptive method. This usage contributes to the decline in the total
fertility rate.

138. Access to and use @bntraceptives by women ignproving. Contraceptive use is an
important element in the promotion of sexual and reproductive healthe strategic
202S0O0GAQGS aSdi FT2NJ AYLINR@AYy3 ¢2YSyQa KSIti
reproductive health services. All public sector health facilities are providing family
planning services with a varying mixaatraceptives. Arotection rate 0f37.8% was
recorded,exceeding the 35% national target set for 2012/13.

139. During2012/13 the updated\ational Contraception and Fertility Planning Pobaoyl
Service Delivery Guidelinegre approved by the National Health Coundihe National
Contracepion and Fertility Planning Policy and Service Delivery Guidelines and National
Contraception Clinical Guidelines are extremely important documents aimed at
reprioritising contraception and fertility planning in South Africa, with an emphasis on
dual protedion.

140. Contraception is one of the most powerful public health tools for any country. Providing
62YSYy oAGK | O0Saa (G2 ar¥S FyR STFSOGAGS 02
health. Enabling women to make choices about their fertility is empowering &adso
women better economic and social opportunities. Birth spacing also improves the
opportunities for children to thrive physically and emotionally. Engaging men in sexual
and reproductive health encourages shared responsibility in their roles as psuamer
parents.

141. The adoption of the revised Contraception Policy takes place within the context of
renewed international focusOne of the key changes in the policy is to increase the range
of contraceptive commodities available in the public sector ¢gr increasing the
contraceptive method mix. The most notable additions are-datmal contraceptive
implants and a greater variety of intizterine devices. These increases to the method
mix should give more choice and security of contraceptive protedtiowomen, thus
improving family plannin§’

142. In 1997, South Africa enacted ti@hoice onTermination of Pregnancy Act, 19%&hat
allows for the termination of pregnancyheAct was amendeduring the period under
review,in 2008 through theChoice on &rmination of Pregnacy Amendment Act, 2068

84 DoH Annual Report 2012/2013
85 Act No. 92 of 1996
86 Act No. 1 of 2008
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Article

143.

to, amongst others, empower a provincial Member of the Executive Council to approve
facilities where a termination of pregnancy may take place.

7: Right to a fair trial

The right of access to oapurts is set out in section 34 of the ConstitutfBisection 35(3)
enshrines the right to a fair tridflt is well established in our courts that presiding officers
have a duty to ensure that the accused is informed of his or her rights, includinglktte ri
to legal representation and that this should be done prior to the commencement of a
trial &

Measures to affirm tle independence of the judiciary

144.

Our independent judiciary, as one of the three branches of government, has been
instrumental in upholdind 2 dzi K ! TNRA Ol Qa O2yadGAdGdzirazyl ¢
equality and the supremacy of the Constitution. T®enstitution 17" Amendment Act

and Superior Courts Act, 2023 affirm the independence of the judiciary and
acknowledges that the Chief Justice, as the head of the Judiciary, exercises responsibility
over the establishment and monitoring of the norms and standards for the exercise of
judicial functions and the perfarance of all courts. Whilst significant progress has been

87{  @&verjor has the right to have any dispute that can be resolved by the application of law decided in a
fair public hearing before a court or, where appropriate, another independent and impartial tribunal ordwéum
88 o pEdevylaccised person has a right tiaia trial, which includes the right

(@)
(b)
(€)
(d)
(€)
(f)

(9)
(h)
(i)
0)
(k)
0]
(m)

(n)

(0)

to be informed of the charge with sufficient detail to answer it;
to have adequate time and facilities to prepare a defence;
to a public trial before an ordinary court;
to have their trial begin and conclude withouhreasonable delay;
to be present when being tried;
to choose, and be represented by, a legal practitioner, and to be informed of this right
promptly;
to have a legal practitioner assigned to the accused person bysthie and at state expense,
substantid injustice would otherwise result, and to be informed of this right promptly;
to be presumed innocent, to remain silent, and not to testify during the proceedings;
to adduce and challenge evidence;
not to be compelled to give selficriminating evidence;
to be tried in a language that the accused person understands or, if that is not practicable, to have
the proceedings interpreted in that language;
not to be convicted for an act or omission that was not an offence under either national or
internationallaw at the time it was committed or omitted;
not to be tried for an offence in respect of an act or omission for which that person has previously
been either acquitted or convicted;
to the benefit of the least severe of the prescribed punishments if tresgribed punishment for the
offence has been changed between the time that the offence was committed and the time of
sentencing; and
of appeal to, or review by, a higher court.

89S\ Thus2002 (12) BCLR 1274 (N)

% Act No.

10 of 2013
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made in respect of the transformation of the judiciary, further measures need to be taken
to, amongst others, ensure that more women are appointed to the bench.

145. Very often the right to fair triais inexplicably linked to a speedy tri&lase Flow
management now resorts under tiehief Justice. To improve the efficiency in the courts,
the Chief Justice has developed norms and stéads for courts that have beeragetted
and apply to all judicialficers.

146. More cases are been dealt with througkiternative Dispute Resolution Mechanisms
(ADRM) ad Diversion, in particular.eBling matters through ADRMefore they reach
courts, meandreeing up much needed resourse both financial and human. Hower,
informal mediation must be regulated to prevent abuse.

Measures to ensur@ more efficient justice system

147. Government aims to make the criminal justice system more efficient and up to date in
line with modern global developments in technology difel administration. In line with
this the integrated proposals that emanated from very detailed and robust research,
analysis and inspections of all components of the Criminal Justice System (CJS), resulted
in approval by Cabinet of théJS Seven PointfBen Implementation Plawluring 2008.

148. The implementation of the Seven Point Plan is coordinated by the Office for the Criminal
Justice System Review (OCJSR) located within the DoJ&CD. The elements of the seven
point plan are as follows:

1 Alignment througha single vision and mission for the CJS leading to a single set of
objectives, plans, priorities and performance measurement targets for the CJS;

i Establish through legislation or by protocol a new and realigned single CJS
coordinating and management striuce that flows in a seamless manner from the
Cabinet to each Court to improve the etmtend coordination of the CJS in
conjunction with the current National and Provincial JCPS structures;

9 Practical short and medium term proposals to improve thealhd performance of
courts;

1 Improved component parts of the CJS with a focus on areas with serious
shortcomings;

91 Provision of an integrated and seamless National CJS Information System to facilitate
more informed strategies, plans and decision making as agetb facilitate better
day-to-day operational management;

9 Provision of technology solutions aimed at modernising operations, reducing costs
and eliminating waste; and

1 Involvement of the population at large in the fight against crime

149. In this regard, lte Criminal Justice System Review (CJS Reviigtigted by the Cabinet
is well underway across the whole value chain of the CJS and aims to transform the CJS
from a fragmented, unfocussed and broken system into a fully effective and efficient
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integratedsystem that deals with the entb-end CJS value chain. Various Protocols to
guide interactions between the CJS role players have been developed and implemented
and have led to improved communication andamlination within the CJS.

150. The National Devepment Plarhas placed renewed focus on the reform of the Criminal
Justice System. The work to be done on the seven focas ameensure that South Africa
hasan efficient justice system and that people are and feel safe by 2030 is receiving on
going attention. These initiatives are essentimcause the more effective the criminal
justice system is, the more victims of crime can be assisted.

151. In line with the seven point plan, government has also embarked on the modernisation
of the CJS through the ddepment of anintegrated Justice System (1JS) Programme
The primary objetive of the IJS Programme is totamate and integrate the entb-end
criminal justice business processes (that is, from the reporting of a crime incident,
through to the prosecutin and adjudication of the alleged perpetrator, to the release of
a convicted person), andanage the related intedepartmental information exchanges.

152. The 1JS Programme has made considerable progress in the sharing of information
between departments andie development and rollout of the Person Identification and
Verification Application (PIVA). Other persafated integrations for 18ingerprint
searches and fast criminal record checks are in progress. This verification service will also
assist with thecapability to provide clearance certificates for the National Register of
Sexual Offenders (NRSO), the Child Protection (CPR) and the Old Persons Abuse Registers
(OPAR).

Legislation b allow for forensic procedures

153. Through the promulgation ahe Criminal Law (Forensic Procedures) Amendment Act,
2013* South Africa became the B7country to assent to legislation that provides a
framework to obtain DNA samples from arrested persons and offendetstame their
DNA profiles in @ational Forensic DNA Database (NFDDje Actallows for DNA
sampling to assist in the investigations of missing and unidentified persons. This forensic
DNA capability is a significant step towards the more effective and quicker exoneration
of the inno@nt and detection and conviction of perpetrators. This legislation requires
that detectives take DNA buccal samples from sentenced and remanded persons in the
facilities of the Department of Correctional Services from the date the Act becomes
operational.The finalisation of the regulations to support the DNA Act is at an advanced
stage and will support the Act, which (with the exception of section 2 thereof) came into
operation in January 2015.

154. Through the use of this technology, it has been possiblénto numerous serial and
multiple offenders by means of DNA searches and matches, enabled by the DNA
database. In addition, in various cases unknown offenders could be linked to an offence

9 Act No. 37 of 2013
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with a common DNA on exhibits submitted to the Forensic Sciencerdtaby (FSL).
Further enhancement of the SAPS systems has been completed to capture records of
DNA buccal sanips and link it with thefingerprints of all persons arrested. The
investigation diary of the SAPS electronic (CAS/ICDMS) system will nove @temtion

to facilitate the followup investigation of forensic investigative leads made through the
comparison searches on the forensic DNA, fingerprint and IBIS Biosciences databases.

Measuresto ensure legal representation

155. In order to ensure thatndigent people receive competent and adequalegal
representation in court, Legal Aid South Africa, an autonomous statutory body, renders
or makes available legal representation to indigent persons at state expkegal Aid
South Africa has done stertjrwork in advancing access to justice for indigent persons in
need of legal representation, though there are still challenges in the sense that demand
outweighs supply and Legal Aid South Africa is unable to assist all the persons currently
in need of thei services.

156. In 2012/2013 Legal Aid assisteéB8,844 clients assisted in legadatters with an
additional 297,835 clients assistadth legal advice. Ais meant that theywere able to
assist 736,679 peopléSome297,835 adice matters were handled by S3 It ! AR { !
paralegals as well as by @all centre, the Legalid Advice Line, which assisted with 15%
of the advice matters. The Legal Aid Advice Line providgal advice via a teltee
number in five officialanguages?

157. Legal Aid South Africaal been recognized internationally as having developed a
sustainable legal aid system which has been studied and learnt from by many countries
intending to develop their legal aid systems. Many international country delegations are
hosted annually by Legdlid South Africa of countries wishing to study the Legal Aid
South Africa model as an example of best practice. Legal Aid South Africa has also been
asked to send its representatives as experts to many international conferences and
workshops. It can alsbe noted that South Africa was a sponsor in promoting the
adoption of the United Nations Principles and Guidelines on Access to Legal Aid in
Criminal Justice Systems by the United Nations General Assembly in December 2012.

158. International informationrshaing plays a vital roleLegal Aid South Afa frequently
receivegnvitations b participate in regional and international everiits the purpose of
sharing its experiences on various aspects relating to the delivery of legal aid and
increasing access tpistice and to share their experiences and lessons, in particular
around the implementation of the UN Principles and Guidelines.

92| egal Aid, Annual Report, 2012/2013
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Ensuring accesto justice through new courts

159. Since 1994, 45 new courts have beenthandthe finalisation of the cortsuction of the
two remaining High Courts in Limpopo and Mpumalaisganderway There will be a seat
for a Division of the High Court in each of the nine provinces so as to ensure that
communities are able to access services of a High Court in the peafititeir residence.
In addition to building new courts, over R2 billion has been spent on the improvement
and maintenance of existing infrastructure in the last 20 ye&msnch courts have been
transformed into fullservice courts so as to reverse the effect of the spatial legacy of the
past, which deprived the majority of citizens equal access to justice.

Case lawpertaining to the right to a fair trial

160. Case law in South Africa is continuously developing and/or clarifying various aspects
relating to the right to a fair trial, e.g. in the matter bévack v Regional Magistrate,
Wynberd® the Court held that compelling an accused to submit a voice sampleodid
AYFNAY3IS (GKS LISNAR2YyQa NARIK(G dnrimineBoviinA y & A £
Minister of Safety and Security v Géghe Court held that granting the relief sought by
the State would involve a limitation of rights and required that thethtion of rights test
that section 36(1) of the Constitution provides, be applied. It held that a refusal to assist
the applicant would result in serious crimes remaining unsolved, law enforcement being
stymied and justice diminished in the eyes of thélmwho have a direct and substantial
interest in the resolution of such crimes. It goes without saying that these factors also
carry considerable weight in the balancing exercise which section 36 requires in relation
to the matter at hand. ID I |j lca@all KS / 2 dzNIi F2dzyR (KFd GKS N
were of lesser significance and allowed the relief sought. However, in the cisbristier
of Safety and Security and Another v X&bim, very similar circumstances, the court
reached the opposite conclusio

Article 8: Freedom of conscience and religion

161. South Africa has created a wide space for individuals to practice their faith and exercise
their freedom of conscience. As indicated in the previous report, the religions that are
practised in South Africinclude amongst othersChristianity, Hinduism, Islam, and
Judaism.Conpared to the apartheid era, altitizens have the right to freedorof
conscience,religion, thought, belief andopinion. Marriages concludedunder any
tradition, or a systenof religious person or family laare now recogniseff

932003 (1) SACR 187 (SCA)
%2002 (1) SACR 6%8)
%2003 (2) SA 70D)

%620 Year Review
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162. In 2013, the vast majority (85,6%) of South Africans described their religious affiliation as
W/ KNRAGAFYQ 6KAES | FdzNIKSNI pXce: albAR GKIF
particular. Five percent of dlividuals subscribed to religions that was described as,
W yOSAGNI £ GNROFEZ FYyAYAad 2N 20KSNJ GNI RA
2 2F GKS G20FfX 6SNBE LINBR2YAYlyidfte F2dzyR A
Hindus comprised abdad % of the population of South Africa, but 3,9% of the population
2F Yo %8z dzmb | GF £ &

Case lawpertaining to the right to freedom of conscience and religion

163. 5dzNAy 3 (GKS LISNAR2R dzy RSNJ NB JA SasdivedjudiGal NRA I K
affrimationin a variety of cases:or example, in the case éhtonie v Governing Body,
Settlers High Schd®dl £ SI N}y SNJ KIF R 6SSy F2dzyR 3JdzAf e 27
to school with dreadlocks and a cgpsomething which was considered part of her
religiold LINF OGAOS & + wlkadtrFIENAFIYyd ¢KS a0K22f
code of conduct that had a rule about the appearance of learners. The Cape High Court
set aside the decision of the governing body on the basis that it should have given
WISH dzt 6 S NBO23ayAGA2yQ (2 GKS @FfdzSa FyR LIN
f SINYySNDRa ySSR (2 KI @S FTNBSR2Y 2F SELINB&AA:

164. Inthe case oMEC for Education; KwaztMatal v Pilla$f the Constitutional Court heard
an appeal from the KwaZuNatalHigh Court concerning the right of a learner to wear a
y2a4S aidzR (2 aoOKz22f @ LY Hannn {dzylF €A t AL ¢
spring holiday with a small nose stud. The school decided that Sunali should not be
allowed to wear the stud.Her mother took the school and the KwaziNatal MEC for
Education to the Equality Court alleging that they had unfairly discriminated against
Sunali and had violated her religious and cultural rights.

165. The Equality Court found that the school had nofairy discriminated against Sunali.
On appeal, the High Court overturned the decision, finding that the school had
discriminated against Sunali and that the discrimination was unfair. The High Court
declared the decision prohibiting the wearing of a@asud, in school, by Hindu/Indian
learners to be null and void. Both the school and the Department appealed directly to
the Constitutional Court.

166. LangaCJdwrote the majority judgment and found that the rule prohibiting the wearing of
jewellery had thepotential for indirect discrimination because it allowed certain groups
of learners to express their religious and cultural identity freely, while denying that same
right to others. The evidence before the Court showed that the wearing of a nose stud
wasl @2t dzyGF NB LINI OGAOS dGKFd F2NX¥YSR LI NI 27F
GKAOK ¢l & LINI 2F KSNI I AYRdz NBf AJA2y D ¢ KS

97 General Household Survey, 2013
%2002 (4) SA 738 (C)
992008 (2) BCLR 99 (CC)
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NEtAIA2Yy | yR OdzZ (dzNB @ l'a GKIF G odemdderee o1 & y
amounted to discrimination against her.

Case law pertaining to theacognition ofreligiousmarriages

167. Another key development during the period under review has been the recognition of
religious marriages which were not recognised duthrgapartheid regime.

168. InDaniels v Campbell N®the applicant was a woman married in terms of Muslim rites,
whose husband had died intestate. The court noted that Muslim marriages were not
recognised in South African law and concluded that this violaection 9 of the
Constitution. Accordingly, it was held that the applicant could inhehie. Constitutional
Court thus recognised Muslim marriages, but the recognition was only in relation to
monogamous Muslim marriages.

169. In the case oHassam v JacolO ! the applicant was a party to a polygamous Muslim
marriage, whose husband had died intestate. The Constitutional Court held that
precluding the applicant from inheriting unfairly discriminated on the grounds of religion
and was therefore inconsistent withestion 9 of the ConstitutionThe Court thus
declared invalid section 1(4)(f) of the Intestate Successiol¥?Awttich excluded widows
of polygamous Muslim marriagemim the protection of the ActAccordingly, it was held
that the applicant could inherit.ile ambit of this judgment extended the rulingDaniels
v Campbelto polygamous Muslim marriages.

170. MonogamousHindu marriages also received legal recognition dutivegperiod under
review. In the case ofn Govender v Ragavayah N€&he court examined Constitutional
Court cases which have extended the ambit of the Intestate Succession Act. The court
found that the conclusion of a marriage in terms of Hindu rites arstioen is an inherent
element of the right and freedom associated with religious and cultural choices.
Accordingly, it held that there is judicial support for the proposition that a spouse of a
GYFNNAF IS¢ 08 | AYyRdz NAGSa YORY NSt Q G K I IRSD SiyK
recognition by South African law

171. C2ft26Ay3d G(GKS O02dNIaQ AyiSNWBSyirazyazr &aSOSN
and/or enacted b recognise religious marriages, as are discussed elsewhere in the report.

1002004 (7) BCLR 735 (CC)
101(2009) ZACC 19

102 Act No81 of 1987
1032009 (3) SA 178 (D)
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Article 9: Freedonof information and expression

172. The objective of the Constitutional right of access to information is taterea
transparent society and government accountable to the people. The right of access to
information is a key that can be usedualock access tother socieeconomic rights and
help ensure acamtability of government to thgeople. This right can be as much about
public service delivery as any othercgo-economic right. Thextension of the right of
access to information includes the rigihd demand information from theprivate
sector%

Compliance with PAIA

173. ThePromotion of Access to Information tAR00CG was enacted to give effect to the
above constitutional requirement. Aomg the objects of the Act arihe promotion of
transparency and accotmbility in public and private institutions; the protection of
certain securityrelated information held by public bodies, and the protection of
privileged confidential professional informatiohhere arevarious regulations issued in
terms of PAIAI® In terms of Section 92 of PAIA, the Minister may byic®in the
Government Gazettanake regulations among others regarding any matter required or
permitted by PAIA tdoe prescribed, any matter relating to fees payable and any notice
required by the ActA manual for all staff members working on requests for access to
information has also been developed to ensure that requests are processed in line with
the ideals of the Act as well as the Constitution. The PAIA also sets up a detailed

4 oH domM0O 9@SNEB2YyS KlFa GKS NARIKG 2F | 0O0Saa Gz

(a) any information held by the state; and

(b) any information that is held by another person and that is required for the exercise or protection

of any rights.

(2)National legislation must be enacted to five effaxthis right and may provide for reasonable

YSF&dzNBa (2 ttSOAFGS GKS I RYAYAAGNY GAGS YR FAYL
105 Act No. 2 of 2000
106 Government Notice: No. R. 1242Z September 2003pAmendment to the Regulations published by
Government Notice bl R184with regard to availability of manuals by public bodies and availabilitgasfuals
by private bodies. In terms of the amended regulations, thformation officer of a public body must
immediately after the manual haseen compiled, make availab& copy of the manual in each of the three
official languages to the South African Human Rights Commission, every office of that public body, and make the
manual available on the website, if any, of the public body. The information officer may publishatihel in
three official languages in the Gazette.
Immediately after a manual has been compiled by a private body, the head of a private body must make a copy
of the manual available to the South African Human Rights Commission, to the controlling heliglothat
private body is a member, if applicable; must make the manual available on the website, if any, of the private
body and the head of a private body may publish the manual in the Government Gazette.
Government Notice: No. R. 187, 15 February 2080bject: Regulations 187 of 15 February 2002 promulgated
in terms of section 92 of PAIA makes provision for procedures pertaining to the availability of the section 10
Guide, availability of the manuals of public and private bodies, request fees andiuepian fees in respect of
public and private bodies, and request forms.
Government Notice: No. R. 223, 9 March 20&Llbject: The Notice contains Regulations promulgated in terms
of section 92 of PAIA relating to fees payable for the records of publiebadd private bodies
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mechanism for the redation of all disputes relating to requests for access to
information. Under the PAIA the internal dispute resolution mechanisms must first be
exhausted before one can take a matter to court. Government has developed the system
for access to information @r the years to ensure open and transparent governance and
administrative justice in particular.

174. The South Africa Human Rights Commission hgseaific mandate set out by PAlé\
promote the right to access information and monitor compliance with trggslation.
Since the inception of the legislation, the Commission has committed its resources to
heighten awareness, monitor compliance and provide assistance to members of the
publicto assert their right to informationThis function will become the fution of the
Information Regulator, as disssed more fullhhereunder.

175. Sectis 83 and 84 of the PAlfequire the South African Human Rights Commission
(SAHRC) to submit an annual report to the National Assefbbording the20122013
Annual Report otthe Promotion of Access to Information Act (PAIA) by the South African
Human Rights Commission over 90% of municipalities remaircoimpliant®” A total
number of 24 institutions were sampled in 2012/13. The samples comprised of 10
national departments ath 14 provincial departments. Requests were submitted to the
selected institutions with only 4 responses received within the 30 day time frame that
the PAIA provides. The responses were from the Department of Higher Education,
Department of Women and Chilein, the Western Cape Department of Human
Settlement, and Limpopo Department of Agriculture. 2 institutions out of 10 responded
in the national department category, and only 2 institutions out of 14 responded at the
provincial levelThe regarchrecorded al6%response result

176. The PAIA places an obligation on all public bodies to submit annual reports to the
Commission on the number of requests received by each public body and how the
requests were processed. This requirement is mandatory for all public bodies. The
objective ofthe section 32 report is to establish the usage of the PAIA by the public and
to test the readiness of public bodies to respond to requests for information. This is
determined by the number of requests for information granted by the public body and
the number of cases that go on appeal to the relevant authorities and the number of
court applications that arise from requests for information that were refused.

177. Since the passage of the PAIA, compliance by public bodies with regard to the submission
of sectin 32 reports has been low. In cases where the reports are submitted, many of
the reports received do not accurately capture the requirements of section 32. In the
reports however received, there is an increasing trend by public bodies not to comply
with the provisions of the PAIA in dealing with information requé$ts

107

p.5
10820122013 Annual Report on the Promotion of Access to Information Act (PAIA) by the/Sdcdm Human
Rights Commission, p. 33
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178. Shce PAIA became operational, czourts have emphasized that the right of access to
information canonly be limited when there is justification for such a limitation-&isis
other fundamental rights consideration¥”?

Legislative and policy measurés protect personal information

179. The newProtection of Personal Information A@013 deals with privacy of personal
information. It regulates data protection and privacy in South Africa and imposes a
number of stringenbbligations on all persons who deal with personal information. It
deals with the rights of personal privacy and the éssd how to balance those rights
against the rights of freedom of expression.

180. The reason the Bill took a long tine be finalised is because of this complexity thereof
and there was also considerable public papgation in the process. There wezgtensve
public hearings andome 36 submissions from various interested parti#hen drafting
the legislation secial consideration was given to ensure thhe Bill did not unduly
redrict journalists orunduly restrict bloggers or the smlled citizen jarnalists, law
enforcement agencie®r any other literary or artistic expression.

181. TheProtection of Personal Informatiofxct, 2013** establistesa set of conditions for the
processing of personal information. These include both general conditions and more
detailed conditions for the processing of special personal information such as religious or
philosophical beliefs, race and ethnic origins, poditipersuasion, to name of few. It also
establishes an independehtformation Regulatoto regulate the implementation of the
law. There will also be reliance on codes of conduct, approved by the Regulator for the
various sectors, which would be legally enforceable. This implementation includes
education and research, monitoring and enfogicompliance and the handling of
complaints. The Regulator will have many functions to perform. It will be there to, not
only, enforce compliance. It will also have a supervisory function. Sectors are encouraged
to regulate themselves by drawing up codesconduct for the processing of personal

1091n Mittalsteel SA (Ltd) (formerly ISCOR Ltd) v Hlatsh®a9a@ (1) SA 6the focus was on the definition of a

publicbody¢ KS RSTAYAGAZ2Y 2F alJzof A0 02RASALowdedzCoRBdas (2 RA 2
that perform a government function and are under the control of the state, even if indirectly, and a formerly
state-owned iron company must thus release records of meeting mindthe Court found that, based on the

facts and upon a review of comparative law, Iscor was under the control of the state, performed a public function

in providing South African industryitiv a supply of governmentegulated steel and, generally, met the test for

a public body

In Unitas Hospital v Van WA2006 (4) SA 436 (SCa\yequest for access to a record generated by a private

hospital was lodged by the widow of a patient who had diethe hospital. The lower court granted the request

for access, but that decision was appealed against in the Supreme Couyp&dlAn the majority judgment of

the Supreme Court of Appeal it was noted that in general the question of whether a partimdord is

GNBIljdZA NBRé F2NJ 0KS SESNODA&AS 2NI LINRGSOGAZ2Y 2F F LI NIAO
The court found that the threshold requirement is that the requestor must show that the information will be of
assistance #hough assistance alone is not sufficient. The information must be reasonably required in the
circumstances and the requestor must demonstrate an element of need or substantial advantage

10 Act No. 4 of 2013

11 Act No. 4 of 2013
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information that must be approved by thBegulator. For example neexemptionhas

been made foljournalists, subject to a code that sufficiently covers the relevant issues
and the media is then, subject to that amdeft to regulate itself. With a few exceptions,
crimes are only committed when a party does not abide by an enforcement notice issued
by the Regulator. An aggrieved party has the right to take the enforcement notice on
appeal to the High Court.

182. PrivacyAd | @t dzZ- 6t S | Sdasit dor tRaF reasonhel8efiditianyof a LIS NJ
personal informatioris as wide as possible, including amongst others, everything from
race, gender, marital status, sexual orientation, religion, language, employmeniyhisto
email and telephone number, location and biometric information. It can also include
personal opinions, vigs and preferences of a persorhe Act also makes changes to the
Promotion of Access to Information Act, as the responsibilities for the impl&tien of
the Act are being transferred from the SA Human Rights Commission to the Information
Regulator.

183. LYy LINBGSOGAY3a I LISNB2Y QA LISNB2YIFf AYTF2N)I G
given to competing interests such as the administering ofomatl social programmes,
maintaining law and order, and protecting the rights, freedoms and interests of others,
including the commercial interests of industry sectors such as banking, insurance, direct
marketing, health care, pharmaceuticals and travel/mes. The task of balancing these
opposing interests is a delicate one.

184. Privacy and data protection legislation for South Africa is in line with international trends
and the implementation will bring South Africa in line with international hgsictice.
Many countries in the world, including African countries like Angola, Benin, Burkina Faso,
Mauritius, Morocco and Senegal, already have legislation dealing with thegtian of
personal information.

Measures pertaining to theight to freedomof expression
185. Freedom of expressios enshrined irsection 16 of the Constitutioh? As a general rule,

any law that seeks to restrict freedom of expression, must be in conformity with section
36 of the Constitution, and in particular, it must not makeoads which are far too

1125 16 (1) Everyone has thight to freedom of expression, which includes
(a) freedom of the press and other media;
(b) freedom to receive and impart information or ideas;
(c) freedom of artistic creativity;
(d) academic freedom and freedom of scientific research.

(2) The right in subsection (@pes not extend ta

(a) propaganda for war;

(b) incitement of imminent violence;

(c) advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes
incitement to cause harm.
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186.

187.

188.

189.

extensive as to render the right a nullt§?. The Promotion of Equality and Prevention of
Unfair Discrimination Act, 20(/%* in section 10, declares that no person may publish,
propagate, advocat®r communicate words against any person that is intended to be
hurtful, harmful or intended to promote or propagate hatred save bmma fide
engagement in artistic creativity, academic and scientific inquiry, fair and accurate
reporting in the public irdrest or publication of any information, advertisement or notice

in accordance with the Constitution. This Act provides for civil remedies.

The South Africaovernment Communication and Information Systeamvenes the
Government Communicators Forum &msure effective cardination of government
communication. The main responsibility of GCIS is to keep the public informed about
issues that affect their daily lives. GCIS also provides information on human rights and
how to access them.

The Media Devebment and Diversity Agency (MDDA) was established in terms of the
Media Development and Diversity Agency Act, 280® help in the creation of an
enabling environment for media development and diversity that is conducive to public
discourse and which reftts the needs and aspirations of all South Africahe MDDA

was set up to enablkistorically disadvantaged communities and persons not adequately

served by the medito gain access to the medid.o achieve its objective, the MDDA wiill:

1 Encourage ownership and control of, and access to, media by historically
disadvantaged communities, historically diminished indigenous language and cultural
groups;

1 Encourage the chann#lg of resources to community and small commercial media;

1 Encouragdauman resource development and capacity building in the media industry,
especially amongst historically disadvantaged groups;

1 Encourage research regarding media development and diversity

The objects of the Act, in line with the national policy priegtand the Constitution, are

to promote media development and diversity, media freedom, the right to freedom of
expression and freedom to receive or impart ideas or informatibhe MDDA also
conducts research into media development and diversity and inae produced several
reports that assist academics, practitioners and policy makers in understanding the media
industry in South Africa. Since its establishment the MDDA has achieved some major
milestones including the awarding gfants to the amount oR183.6 milliorto over 407
projects, training of over 1300 people, the provision of 243 bursaries to different radio
and print media and the receipt of unqualified audits.

Media ethics areimportant within the context of press freedom and freedom of
expression!®The Press Council of Southiédi; the Ombudsman and the Appeals Panel

131slamic Unity Convention v Independentdicasting Authority2002 (5) BCLR 433 (CC)

114 Act No. 4 of 2000

115 Act Na 14 of 2002

1181n this regards, sedlM and Others v Charlene Smith and Others (2007) 7 BCLR 79hé@intiffs in this
matter were three HIV positive women whose identities weri¢hheld for their protection, and were simply
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thereof are an independent emegulatory mechanism set up by the print media to
provide impartial, expeditious and cestfective adjudication to settle disputes between
newspagrs and magazines, on the one hand, and members of the public, on the other,
over the editorial content of publications’ The mechanism is based on two pillars: a
commitment to freedom of expression, including freedom of the press, and to excellence
in journalistic practice and ethics. In terms of the South African PressCode

GiGKS LINBaa SEAaGa G2 aSNBS az20AaSteo LGA
forces that shape society, and is essential to realising the promise of democeaeypléts
citizens to make informed judgments on the issues of the day, a role whose centrality is

TN

NBEO23ayAadSR Ay (GKS {2dzikK ! TNRAOILY [ 2y adAhildziaz

interest, understood to describe information of legitimate ie&t or importance to
citizens.As journalists, we commit ourselves to the highest standards of excellence, to
maintain credibility and keep the trust of our readers. This means always striving for truth,
avoiding unnecessary harm, reflecting a multiplicitwaites in our coverage of events,
showing a special concern for children and other vulnerable groups, and acting
independentlyp'&

The Court held in the case BéhabalalaMsimang v Makhany&® that:

firhe freedom of the press is celebrated as one of thatgudlars of liberty. It is
entrenched in our Constitution but it is often misunderstood. Freedom of the press does
not mean that the press is free to ruin a reputation or to break a confidence, or to pollute
the cause of justice or to do anything thatigdawful. However freedom of the press does

referred to as NM, SM and LH. The respondents were Charlene Smith (the writer of the biography), Miss Patricia

de Lille (subject of the biography) and New Af8moks (the publishing companyyM, SM and Lidlleged that

their right to privacy as well dignity had been violated when a biography of Miss Patricia de Lille that was written
and published disclosed their names as well as HIV statudes.matter was adjudicated upon initially in the
High Court wheg in it was held by Schwartzman J; that the public disclosure of the plaintiffs names and HIV
statuses by the defendant was not unlawful and further that as a matter of policy, it would place an intolerable
burden on journalists if they were required towalys obtain the express, informed consent of the person
concerned before disclosing his/her HIV status to the public at large.

The plaintiffs attempted to appeal the matter in the Supreme Court of appeal but were unsuccessful in doing
so. The matter was #n appealed in the Constitutional court and this was successful. Madala J, as supported by

Moseneke DCJ, Mokgoro J, Skweyiya J, Van der Westhuizen J and Yacoob J set aside the High Court decision.

the Constitutional court it was held that the responde®2&d | ¢ NBy Saa GKFG GKS LXK AO
express consent but had still gone ahead and published their names was a violation of their rights to both privacy
and dignity. The court heldhat the use of pseudonyms in this circumstance would restehmade the story any

f Saa

I dzG KSy GA Oz +a ¢Sttt a GKIG GKSNB gl a y2 LINR2F

actual names.

In finding the above the court held all three respondents liable for damages together with the publisin
GKSANI AYFNRAYISYSyld 2F GKS LI AOFYydaQ NARIKGA (2 LINRG
book. The amount of R35 000.00 was awarded in damages, to be paid by the three respondents to each of the

applicants.

117press Council Gouth Africa websitehttp://www.presscouncil.org.za/
118 preamble to the Press Code
1192008 (6) SA 102 (W)
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mean that there should be no censorship. No unreasonable restraint should be placed on
thepress &8 (2 6KIFG GKB% &dK2dzZ R LJz20f A AaK®PE

190. Feedom of the media may be restricted certain circumstancesn lthe caseof South
African Broadcasting Corporation Limited (SABC) v The National Director of Public
Prosecution$! the issue was whethe€onstitutional Courshouldintervene to require
the Supreme Court of Appeal to permit the national broadcasting corporation to
broadcast on radio and television proceedings before the Supreme Court of Apypaal
unanimous judgment, the Supreme Court of Appeal took the view thatitheLJLIX A Ol y (i Q2
NAIKG G2 FNBSR2Y 2F SELINBaarAzy | yRceive AYLI N
ddzOK AYTF2NXIGA2YyT O2fftARS T2dzNJ &litdateNS 6 A (K
that because of the power given to it by section 173 to regulate its own processes, it had
to do so by considering how best to accommodate the competing rigihtise parties.
The Court held that a balancing exercise was required between the right of the applicant
to freedom of expression and the right of the respondents to a fair ¥fatlhe Supreme
Court of Appeal held that television and radio broadcasts wwidlidte fair trial rights
The Constitutional Court held that it could nm said that the Supreme Court of Appeal
reached its deision other than judicially. &Nbasis has been established for intervening
in the exercise by the Supreme Court of Appefalt® discretion to regulate its own
process and to ensure that the arrangements within its own court room do not interfere
with the administration of justicé**

191. In additionto the cases mentioned aboyvéhere are a number of cases which further
illustratethe rights of information and expressidfr.

Articles10and 11 Freedom of associatioand freedom of assembly

192. The rights to association and assembly find expression in sections 17 and 18 of the
Constitution, respectivel}?®

193. In terms of theRegulationof Gatherings A¢t19932’ extensive space was provided for
individuals and groups to hold public gatherings during the period under revibe.
purpose of the Act ifo regulate the holding of public gatherings and demonstratigks

120para 35

121[2008] ZACC 6

22para 10

123para 12

124para 67

125Brimmer v Minister for Social Development and OtBea9 (6) SA 323 (C@Jjnister for Preincial and Local
Government v Unrecognised Traditional Leaders, Limpopo Province (Sekhukhu2@én@®) SA 110 (SCA);
President of the Republic of South Africa and Others v M & G MEDRD12 (2) SA 50 (CC)

26 mMT G9OPOSNE2YS K ladd uiafngd, thAss/itiler to da®onsirétd, trpidket and to present
LISGAGA2Yy adé

{ My AG9@SNEB2YyS KIa&a GKS NARIKG G2 FNBSR2Y 2F | ada20AF (A2
127 Act No. 205 of 1993
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gathering is anarch, ptket or parade of 16 people or motaking placein any public

space and is aactivity thatexpresses any form of contestation or is criticavards any

person, company or govemment. A gatheringrequires prior notification tahe relevant

local authoriy. A march, picket or parade of 15 peopleorlgsd8 OF £ t SR | AaRSY2y
and requires nanotification. The converr is responsible for notifyintpe relevant local

authority of the proposedjathering Interms of section 11 of the A the organises of

the protest march or demonstration could be held vicariously liable for the damage done

by the marchers or demonstrators. This means that even if organisers of a protest march

or demonstration took steps to prevent the destruction of property, the oigation may

nevertheless be sued for the damages that occurred because of a riot that ensues.

Case lawpertaining to the right to assemble

194. During the period under reviewin 2011,the constitutonality of section11 of the
Regulation of Gatherings Aebs consideredby the court. The Supreme Court of Appeal
handed down judgmenin South African Transport & Allied Workers Unidaavvis?®
dismissing an appeabainst an order of the Cape High Conrierms of which it decla
that s 11(2)(b) of the Aetas not inconsistent withextion17 of the Constitution. Section
11 provides that if any riot damage occurs as a result of a gathering, every organisation
on behalf of or under the auspices of which that gathering was held, shall be jointly and
severallyliable for that riot damage, as a joint wrongdoer together with any other person
who unlawfully caused or contributed to such riot damage. Section 11(2) of the Act
contains the provision challenged by the appellant, the South African Transport and Allied
22N] SNEQ ! yA2yd ¢KA& aSOGAz2y LINRPOARSa (KU
organisation organising a gathering proves that it did not commit or connive at the act or
omission which caused the damage, and that the act or omission did not fall Within
scope of the objectives of the gathering and was not reasonably foreseeable; and that it
took all reasonable steps within its power to prevent the act or omisdioefending
the action the Union submitted that the statutory liability, coupled witle tonerous task
of establishing a defence in terms of s 11(2) of the Act, would have a negative effect on
public demonstrations and that the latter subsection was consequently unconstitutional.

195. The SCA held that the rights set out in s 17 of the Conistitwwere not implicated and
that only peaceful demonstrations were protected. It held that causing and participating
in riots are the antithesis of constitutional values. The wording of s 17 is deliberate. It
precludes challenges to statutes that restueiawful behaviour in relation to gatherings
and demonstrations that impinge on the rights of othdtswas submitted on behalf of
the Union that damage caused by participants in a gathering was a small price to pay to
protect the precious right to publiassembly and protest.

196. The SCA accepted that assemblies, pickets, marches and demonstrations are essential
AyaiNdzySyda 2F RAFf23dz2S Ay a20ASded LG KSftF

128 Act No. 205 of 1993
1292011 (6) SA 382 (SCA)
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should take place within legal limits and with due radytr the rights of others. The SCA
stated that in the past the majority of the population was subjected to the tyranny of the
State and that historical events such as the Sharpeville massacre and the Soweto student
uprising were imprinted on the nationakgche. The court rejected the notion that the
relevant provisions of the Act raised a spectre of limitless liability for organisers of
gatherings. It rejected the argument that the defence provided for in s 11(2)(b) was
illusory and set out a number of exles that proved the opposite. It held that s 11(2)(b)
was not inherently contradictory and seléstructive and conspiently dismissed the
appeal.

Case law pertaining to the righo associate

197.  Similarly, individuals also have the right to associk@vever, regard mustalwaysbe
had to the limitatiorsclause, and specifically to the test of proportionalitymayinclude
a right to exclude certain persons from a group and to prescribe certain requirements for
admission to that group. Iffaylor v Kirstag NO=° the applicant sought to set aside an
edict of a Jewish ecclesiastical court, effectively excommunicating him from the Jewish
society for failing to comply with its decision. He argued that the edict conflicted with his
individual rights to regiion and to cultural association. The edict, according to the
community, was the only means available to it to ensure compliance with the rulings of
GKS SO0t SaAlaidAaololrt O2daNId ¢KS / 2dzNIi Syl dzi NX
rights could bqustified by reference to the associational rights of the community. The
O2dzNIi O2y Of dzZRSR GKI G GKS fAYAGlILGA2Y 2y (K
justifiable as a failure to enforce its rulings would result in the Jewish faith not being able
to protect the integrity of Jewish Law. The associational rights of the organisation took
precedence over the personal rights of the individual. In reaching its conclusion, the Court
assessed the full extent of the limitation on the rights of the applicantweighed this
against the associational rights of the organisation.

Theissue of exclusionary practices

198. The issue of exclusionary practices by certain voluntary associations have also received
attention during the period under reviewn this regardthe SAHRC held a public enquiry
after receiving complaints alleging violations of the rights to equality and dignity from
persons excluded from joining voluntary associations. The purpose of the public enquiry
into equality and voluntary associationsas toenable the SAHRC to hear representations
from all interested parties and reflect on the relevant constitutional and statutory
provisions in order to suggest a set of principles that would achieve an appropriate
balance between associational rights and tigits of equality and dignityHearings were
held over three days from the 12th to the 14th July, 2005 in Johannesburg

199. Individuals, together with cultural and religious organisations, made submissions on the
constitutionality of their exclusionary préices. It was not the intention of the SAHRC

1302004 4 AIBA 317(W)
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either to get participants to defend their practices or to pronounce on the
constitutionality of the policies, rules and conduct of the individual associations. They

were invited to share their experiences, aspions and visions with the SAHRC so as to

enable it to have a better understanding of the role and importance of voluntary
associations in the South African soctety ¢ KS LJdzN1J2aS 2F GKS { ! |\
flowed from the hearings, was to suggestinciples that could be used to test the
constitutionality of exclusionary polige rules and conduct used by voluntary

associations?!

Article 12: Freedom of movement

200. The right to freedom of movement and residence is enshrined in the Constittifion.

Legislaive and policy measures to protectsglum-seekersand refugees

201.  South Africa continues to be a major destination for asybBeakers, as well as migrants
and others seeking better economic and social opportunitiedor example2008 a total
of 207 206 aplications were received and in 2009 the number rose to 228 Since
then there has been overall decrease in the number of asylum seekers. In 2010, 185,918
applications were received. In 2011 the numbers fell, with only 87,020 asylum
applicationsreceived. And in 2012, the number had reduced further to 85/858.

202. An asylum seeker is a person who has fled his or her country of ariditis seeking
recognitionand protectionas a refugee in the Republic of South Africa, and whose
application is stilunder consideration A refugeeis a person who has been granted
asylum status and protection in terms of the Refugee, AB98™** A refugee can be a
G O02y @Sy (A o hasBek trl 1B country and has a welinded fear of
persecution for reasonsf race, religion, nationality, political opinion or a membership in
I LI NIGAOdzZE F NJ a20AFf 3INRdzLJd ! NBFdASS OFy I
removal to his home country would subject him personally to a danger of torture or to a
risk to higlife or a risk of cruel andnusual treatment or punishmeniThe Government
of the Republic of South Africa has an obligation to grant protection to refugees and other
persons in need of protection under a number of UN Conventions such as the 1951
Convenion Relating to the Status of Refugees.

B1The Exclusionary PoliciesVoluntary Associations: Constitutional Considerati@sHRC, 2005

B0 ymMm a6mM0 9@SNEB2YyS KIFa GKS NRIKG G2 FNBSR2Y 2F Y20S°
(2) Everyone has the right to leave the Republic.
(3) Every citizen has the right to enter, to remain in and to reaidavhere in, the Republic.
6no 9@SNE OAGAT SYy KF& GKS NRIAKG G2 | LI aaLk2NLoé

138 3peech by the Deputy Minister of Home AffaifesgHon F Chohan, during the National Assembly Budget

Vote Debate on Home Affair8,May 2013

134 Act No 130 of 1998
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203. The great majrity of applicants arvork-seekers and natecessarilyefugees as defined
in any of the conventions South Africa is a signatoryThe entry of foreign nationals
into South Africa is regulated under th@migrationAct, 2002'% The Immigration Act,
2002,was amended in 2007 kige Immigration Amendment Ac2007#%¢which provides
for the clarification and revision of procedures and permits with regard to admission of
non-nationals into South Africa. The amendmesdughtto ensue expediency and
efficiency®’

204. Foreign nationals, once they enter South Africa, enjoyphaection provided by the
Constitution of the Republic of South Africa. Section 7(1) of the Constitution expressly
provides that the Bill of RighS y a KNAy Sa GKS NAIKGEA 2AF 4Gl f ¢
asylum seeker, is further entitled to the follovgrwhilst within the territory of South
Africa:

1 a formal written recognition as an asylum seeker, pending finalization of his or her
application for asylum;

1 the right to remain in the Republic of South Africa pending the finalization of his or
her applicaton for asylum;

9 the right not to be unlawfully arrested or detained; and

1 the rights contained in the Constitution of the Republic of South Africa in so far as
those rights apply to an asylum seeker.

205. TheRefugees Amendnmt Act, 2008%¢amended the principahct andinfuses expediency
in the process. The Act dissolved the Standing Committee for Refugee Affairs and the
Refugee Appeal Board established under the Refugee Act, 1998. To replace these two
bodies, the Refugee Appeals Authority is created with thmary duty to receive and
consider appeals arising from persons applying for refugee status within the Republic.
The Refugee Amendment Act also outlines the rights of refugees and asylum seekers,
which includes full legal protection and enjoyment of rigeshrined in the Constitution
except those rights that only apply to citizens.

206. Arefugee is entitled to the following:

A a formal written recognition of refugee status;

A full legal protection, which includes the rights set out in chapter 2 of the
Constiution of the Republic of South Africa, except those rights that only apply
to citizens;

135 Act No 13 of 202

136 Act No 3of 2007

137 The Immigration Amendment Act No 3 of 2011 and No 3 of 2007 have both become effective on 26 May
2014.The Minister of Home Affairs has in terms of Section 7 of the Immigration Act No 13 ofisz0@2i
Regulations. These Regulatiohecame effective on 26 May 2Q1li4 other words outside the period under
review for this report.

138 Act No. 33 of 2008
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207.

208.

2009.

A permanent residence in terms of section 27(d) of the Immigration Act, after five
years of continuous residence in South Africa;

A an identity document;

A a travel document if he or she applies in the prescribed manner; and

A to seek employment.

South Africa does ridiost refugee camps. While their applicatics® being processed
andthey hold a valid asylum seeker visa, asylum seekers can move freelyasaedhe

right to work and study, as well as access to basic health services. Refugees are entitled
to apply for birth certificates for their children born in South Africa, identity documents
and travel documents that are limited only by not allowing tidaeecountries of origin.

In May 2008, South Afriexperienced an outbreak of attacks on foreign nation@lgese
attacks against foreign natiorsaere followed by a swift responsey Government,
especially the plice who contained the violence in key hot spot areas predented the
spread of such attacks in other areas.

An|nter-Ministerial Committee led by theMinister of Police, wawas established to deal

with threats of violence against foreign nationazhaired by the Mister of Police, the

IMC wascomprised of several other ministers, including those of Home Affairs, Social
Development, State Security, Basic Education, Cooperative Governance and Traditional
Affairs, Arts and Culture as well as Intafonal Relations and Cooperation

Measures to addres attacks on foreign nationals

210.

211.

212.

Since the outreak of theseattacks,597 cases related to attacks on foreign nationals
were recorded and about 1700 persons were arrested. In July 2009, statisticgeéadica

a significant progress with 197 cases withdrawn by the National Prosecuting Authority,
and 131 cases finalised with 82 guilty verdicts and 49 not guilty verdicts recorded. The
momentum of the fight against xenophobia since 2008 was maintained an@sgial
during the 2010 World Cup hosted by South Africa. Strict monitoring of proliferation of
businesses owned by foreign nationals is maintained, including regulation and protection
of such businesses.

In August 2008 government heldSocial Dialoguen Xenophobia. It involved NGOs,
religious organisationggovernment departmentsaffected communities, organisations
representing foreign nationaksnd civi society. The aim of the gathering was to facilitate
public dialogue on identifying strategiesr fpromoting social cohesioand combating
xenophobia A Declaration was adopted committing various role players for shared
responsibility on the elimination of xepbobia through public educatioreducating
immigrants about tleir rights and responsibilite strengthening stakeholder
partnerships in migration management and to combat all manifestations of xenophobia.

In March 2010 the South African Human Rights Commission released a report entitled
oReport on the SAHRC Investigation into issues of theoRubwv, Justice and Impunity
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arising out of the 2008 Public Violence against-Nationalsb £he report considerethe
preparednessand responseof the organs of state to the 2008 crisis in teyrof the
prevention of impunity for violators of human rightdie securing of justice for victims of
rights abuses, andfforts towards the restoration and maintenance of thale of law,
which is a precondition for the realisation afhts. Recommendations are made to
strengthen state institutionsand responses ith a view to preventing future social
conflict or mitigating it more effectively where it arises

In July 2010Governmentoutlined a multifaceted plan to prevent any outbreak of
violence against anyone, including foreign nationals in South Africawatieerf called
upon all civic organizations, political parties, youth formations and the radraternity

to work together. According to some of therfiings, these tensions were predominantly
driven by criminal elements in areas where there are highels of poverty and
unemployment.The IMC further noted that the most disturbing factor is the marked
involvement of unenployed young peopleThe perception amongst foreign shopiners

is that law enforcement agencies fail to protect them. Thus, as ares foreigrowned
business owners resort to defensive measures to prevent looting of their $fbps.

Governmen® strategy, in partnership with various organs of civil society in proactively
curbing and averhg these threats, wasutlined in a multifaceted and integrated plan:

w Proactive facilitation of a societal dialogue: this has taken place at various areas
around the country comprising of police, churches, community policing forums and
NGOs. Communities need to blow théiatle against any criminals that are disguised
behind xenophobia. Government has always and will always discourage covering up
for criminals by community members. It also needs to be noted that the 2008 attacks
against foreign nationals never spread t@as within Soweto and this can largely be
attributed to a critical role playedybcommunity policing forums.

1 Extension of the 2010 FIFA World Cup National Joint Commikte swift policing
and justice approach that was witnessed during the World Cupbeifidopted and
continued, to respond to this issue of attacks against any form of criminality. Quick
investigation, tighter sentencing and law enforcement agencies will not hesitate to act
speedily and decisively against anyone found to incite violerg against foreign

9 Strict monitoring of proliferation of businesses owned by foreign nationals and lack of

9 Review and derive lessons from the May/June 2008 incidents
Some of the reasons for this trend include that aftee thttacks & May/June 2008,
some foreign nationalloked for safer environments.

1 Reinforce civic education in society and within the law enforcement agencies

213.
214.
nationals.
regulation thereof
1393 SRA I
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1 Development of a Government Communication Strategy
The IMC noted and adopted that with immetdigeffect, Government Communication
and Information System (GCIS) will spearhead an effective and aggressive
communication strategy to counter and mitigate the risk posed by the unbalanced
media reports which still instflear about possible attackGovenment categorically
stated that takes the threats of violence against foreign nationals sesfiowand
reiterated that any attacks are totally unacceptable and will not be toleratéd.

215. The National Summit on Social Cohesimas held on 46 July 2012 at Widr Sisulu
Square oDedication, Kliptown, Soweto t@view progress made in creating a caramgl
proud South African society and toqvide a platform to discuss the National Strategy
for Developing and Inclusive South African socigétye summit adopteda Declaration
and Programme of &ion. The declaration acknowledges the challenges faced by South
Africa in building a nomacial, norsexist and united society after the dawn of our
constitutional democracy. Furthermore, the summit recognises that social cohesion
depends to a large measure on our ability, as society, to address this challenge.

Applicable ase law

216. During the period uner review, there were judgmentsf note, for instance in the case
of Khosa v Minister of Social Developm¥hin this casahe Constitutional Court held
that non-nationals withpermanent resident status in South Africa are entitled to social
grants

Article 13: Right to participate in government

217. Politicalrights are enshrined in section d®the Constitution'

218. During the period under review, there were two national and provincial elections (2004
and 2009) and two local government elections (2006 20@/1).

10 Media Statement by GGIS July 20Q

1412004 (6) SA 505 (CC)

w20 mep om0 9@OSNEB OAGAT Sy A& FNBS 2 YIFI1S LR2tAGAOLIE OF
(a) to form a political party;
(b) to participate in the activities of, or recruit members for, a political party; and
(c) to campaign for a politicgarty or cause.

(2) Every citizen has the right to free, fair and regular elections for any legislative body established in terms of

the Constitution.

(3) Every adult citizen has the right

(a) to vote in elections for any legislative body establishedrims of this Constitution, and to do so in secret,

and

6600 G2 adGlyR F2NJ LJz2tAO 2FFAOS FyRZI AT StSOGSRz (G2 K2
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The ole of the Electoral Commission

219. The Electoral Commission of South Africa is a permanent body established by the
Constitution to promote and safeguard democracy in South Africa. It is a publicly funded
body and while it is accountable tofament, it is independent of government. The IEC
is charged to deliver regular, free and fair elections at all levels of governmmational,
provincial and local.

220. The IEC has to compile and maintain the voters' roll and it is responsible forraggunti
verifying and declaring the results of an electi®he IEC is also responsible for compiling
and maintaining a register of parties, undertaking and promoting research into electoral
matters, developing and promoting the development of electoral expertand
technology in all spheres of government, continuously reviewing electoral laws and
proposed electoral laws, and making recommendations and promoting voter education.
The Electoral Coursiestablished by the Electoral Commission, AG964 to review
decisions of IEC and to act as final court of appeal in the adjudication of disputes by the
courts; it has the gae status as that of the Higbourt. The members are appointed by
the President on the recommendation of the Judicial Services Commission

Increasein number of registered voters

221, {2dziK ! FNAOF Kl & &a2dAaAKG (2 SyadaNB GKIFG ORAd
enhancedThis is done by way of various registration drives undertaken by théinlE@.
2004 national elections, thengere 20,6 million registered voters. This number increased
to 21,05 million in the 2006 municipal elections. todal of 235 million people were
eligibe to vote in the 2009 national elections and 23,6 million in the 2011 municipal
elections.

Increase invoting stations

222. In addition to improving voter access to voting stations, the increase in voting districts
and stations has meant that voters spend less time waiting in queues to vote at voting
stations. The average number of registerederstper votingtation in the 2004lections
was 1219 and this declined to 1175 registered voters per voting station in the 2009
elections.Research commissioned by the Electoral Commission and conducted by the
Human Sciences Research Council in 2009 revealed thatf868ters were able to get
to their voting stations in 30 minutes or less during the 2009 elections. Furthermore, 80%
of voters waited in a queue at their voting station for 60 minutes or less while waiting to
vote. Moreover, 90% of rural voters queued &fF minutes or less compared to only 67%
of urban voters:*

143 Act No. 51 of 1996
144 Electoral Commission of South Africa, 2009 Elections Report
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223. South Africa and the worlgvitnesseda highly competitive anget peaceful political
atmosphere in which mulpartyismwas emisaced. The number of registeregablitical
parties duing this period increased frombs in 2004 to 157 in 2009. Of theseries, 40
participated in the 2009 electiori4®

Voter education

224.  South Africa remains a developing country with a significant number of people who can
neither read nor write. Thisreates an obstacle to the full understanding of the electoral
process. The IEC and organs of civil society are addressing this issue througbrhands
WH2 SN SRAOI A2y Q AYAGAIGADSAD

225. (hallenges were faced when dealing with indigenous groups, particulaelyXun,
IKhwe, Khomani San and the Nariae challenge the IEC faced during voter education
campaigns was the engagement of these communities and the creation of educational
material in their own languages. For the Nama, the problem was mitigated fotjciive
translation of the voter education booklet into Nama. The translation was made possible
with the help of the Pan South African Language Board (PANSALB). The process of
developing a dictionary for the !Xun and !Khwe is underway. Programmes for the
teaching of Nama language amg the Khomani San and Nama halesady been
initiated. In the long run, South Africa has committed itself to incrésexpenditure
on voter education.

Measures to enhance participatory democnac

226. Government has introdwed a variety of platforms in an effort to consolidate,
monitor and respond swiftly to public concerns including the Presidential é;lotlin
Public Liaison Officesutreach activities and various access points across the country,
including Thusong Service Centres.

227. The use ofzimbizoencapsulates an active reciprocal participatory programme through
which South African citizens provide feedback on policy delivery.imb&q in its
traditional form, has constituted an important aspecttbe African political system for
many centuries, especially in South Afri€auring the period under review, numerous
izimbizo were held by various government Departmer@®mmunication facilitated
through unmediated platforms such as Izimbizo events tiute an integral element of
accountability and the strengthening of mutually beneficial partnerships between
governmentand communities. Under the hallmark of Izimbipdncipals are requested
to commit to at least terpublic engagements, including reggeand followup visits per
year as part of the overall performance monitoring approach.

145 Electoral Commission of South Africa, 2009 ElastReport
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228.  During the period under review, Parliament undertook varidaking Parliament to the
PeopleProgrammes. This programmge/es South Africans the opportunity to makbdir
voices heard by participating in parliamentary processes and seeing how Parliament
works. The programme brings together the National, Provincial, and Local spheres of
government in order to address service delivery issues in the targeted area amela$ o
the vehicles used by the NCOP to conduct oversight over the exectti@eS b/ ht Q&
constitutional imperatives of facilitating public participation, conducting its business in
an open manner, and holding its sittings and those of its committees incpude been
brought to life by the Taking Parliament to the People programme. Through this
programme, the NCOP has been able to promote greater public participation in
parliamentary affairs by enabling individuals and representatives of civil societgad m
members of the NCOP in different parts of the country. The programme deepens
awareness about the work of the NCOP and the provincial legislatures and how the public
can participate in their processes.

Applicablecase lav

229. In the Constitutional Court désion inRichter v Minister of Home Affaif&he question
before the court was whethethe legislative schemas it then was, which limitethe
right of South African citizens who weregistered as voters but who wouite out of the
country when theelections tookplace on 22 April 20Q9was consistent with the
Constituton h QwS 3ty WX gNARAGAY3I F2NI | dzyl yAY2dza
purpose of the right to vote. She emphasised its symbolic and democratic value, and the
obligationstherightJt  0Sa 2y 062GK GKS aidladS FyR GKS @
J held that the right to vote is infringed if a registered voter ifingilto take reasonable
steps to exercise his or her right to vote, but is nevertheless prevented from doing so
a statutory provisionhy (G KA & ol adaAas hQwS3ary W KSEtR GKI
Act and the related provisions of the Regulations constitute an unjustifiable limitation of
section 19 of the Constitution in restricting the classes of registaroters who are
absent from the Republic on election day from participating in elections. The
conseguence of this conclusion was that the Court had to make an order extending the
period within which those who are to be abroad on polling day may notiéy Ghief
Electoral Officer of their intention to do sBhe effect of 8/ 2 dzNJi Q &hatBAINR S NJ & |
South African citizens who were registered voters and who wbaldbroad on polling
day wouldbe entitled to vote in the election for the National Assembly 22 Apil
provided they gae notice of their intention to do so by 27 March to the Glitéectoral
Officer and identifiedhe embassy, high commission or consulate where they intend to
cast the special vote.

230. Other @ses of noteduring the period under review include that d¥lerafong
Demarcation Forumr President of the Replic of South Afridd” which concernedthe
definition of public participation andoctors for Life International v Speaker bét

1462009 (3) SA 615 (CC)
1472008 (10) BCLR 968 (CC)
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National Assembkf which concernedan important question relating to the role of the
publicand public participation in the legislatiy@ocess.

CHAPTER ECONOMIC AND SOCIAL RIGHTS

Article 14: Right to property

231.  The right to propertys enshrined in section 25 of the Constituti**® In essence,extion
25 provides that property may not be expropriated by the state except where the
expropriation is in terms of a law of general application and is for a public purpose or in
the public interest. Where an expropriation meets theséecia, the state must pay
compensation to the former ownem.he right to property and landemains an isse that
evokesstrong and often diversereactions in South Africa. At the core of these reactions
is the guestion of land ownership which remaingedlection of the inequality that
pervades the South African society.

232. Asaresult of past discriminatory prd@tS a = Y2 aid 2F GKS ORmky i NE QA
is in the hands of the minority white population. Thus as stated in the First Periodic
Report, it is in this context that the South African government has been engaged in a
programme to effect land restitution, redistribution and refornhe adminigation of
restitution programme faces numerous challenges including the lack of information and
documentation, competing claims, disputes with land owners about the validity of claims,
land owners who are unwilling to sell, and high land pridesessene, the focus is on
reversing the legacy of the 1913 Natives Land Act

233. Land remains a critical resource in the construction of an inclusive ecoticimthrough
land that we can create sustainable livelihoods, eradicate povanty create decent
employment in our rural areas

234.  The Ministryof Rural Deglopment and Land Reformas created in 2009, in line with the
Polokwane resolutions. For the first time in its history, the country would have a ministry
dedicated to the social and economic developmentwhl South Africa; committed to
ensuring that South Africans residing in rural areas enjoyed the same benefits as their
urban cousins, so that that they too were covered by the blanket of human rights and
basic dignityguaranteed in our ConstitutionFolowing its establishment, the new
ministry immediately embarked on an intensive process to define and conceptualise what
rural development should be, and to provide a framework of how it should be
AYLX SYSY(GSRd® D2@SNYYSy i Qa theledmgreh@ngiveIRiReS @St 2 LI
Development Programme (CRD$®pimed specifically at curing the blight of poverty by
the creation of vibrant, equitable and sustainable rural communities.

1482006 (6) SA 416 (CC) §
Y 4p om0 b2 2yS YiIe 68 RSLINAGSR 2F LINPLISNI& SEOSLI
LISNYAG I NDAGNI NBE RSLINKRGFGAZ2Y 2F LINRLISNI & 0é
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235. To achieve its vision, the new department defined its role and missioriag that of
facilitating integraed development and social cohesion through partnerships with all
sectors of society. The most important strategy the department pursues to deliver on the
/ w5t Q& &GN} GS3IA0 202S0GAGSE A& ! ANINARALFY ¢

236. RuralDevelopment consists of three pillars, namely, meeting basic human needs, rural
enterprise development, and rural industrialisation, supported by rural markets and
credit facilities. Land Reform has four pillars, namely the restitution of land rights,
redistribution, tenure reform, and development. The Green Paper on Land Reform
defines three principles underlying land reform, namely deracialising the rural economy;
the democratic and equitable allocation and utilisation of land across race, class and
gende; and sustained production discipline.

237. The land restitutiorprocess is managed by a number of statuf@By the end of 2012,
76229 out of 79 696 claims received since 1994 had been selti€2D12/13, a further
376 land claims were finalised, where pagnt and transfer of land was made to
beneficiaries, while 602 land claims were settled througprapals. The Bpartment had
begun an extensive consultation process on the amendment of the Restitutibanaf
Rights Act, 1994In 2012/13 the main focus othe Department was on acquiring
strategically located land and allocating it accordingly. In pursuit of this aim, a total of 243
farms totalling 157 556 hectares of land were acquired. A total of 200 farms were placed
under the Recapitalisation and Devpioent Programme during the year. The Land
Reform Programme has been a significant contributor to job creation, and a total of 1059
jobs were created in the land reform projects. Farmer support in the form of training
provision also marked the achievememézorded. A total of 421 farmers were trained.

238. Some of the realities associated with the complex land issue in South Africa are that the
process of acquiring and distributing a particular piece of land is often lengthy, and this
escalates the cost of restribution because the former owner stops investing in the land,
this means that many of the farms are therefore in a poor state of repair at the point of
acquisition. This led to the adoption, in November 2010, of a recapitalisation programme
aimed at inceasing food production and job creation through the commoi@isation of
small farmers. The focus of rehabilitation has been on rebuilding infrastructure, and
there is a risk that, without adequate farmer support and development, the farms could
again deline in future. Eleven thousandew smallholders have been established since
2009. Support has been provided ltoth new and longestablished farmers through
many programmes including Letsema, the Recapitalization and Development Programme
and through tle funding agency MAFISA

0For examplethe Upgrading of Land Tenure Right991 ActNo.112 of 199), theRestitution of Land Rights
1994 ActNo. 22 of 1993, the Land RefornfLabour Tenantshct, 1996 (Act No3 of 1996, andthe Extension
of Security of Tenure Act, 1997 (Act 168.of 1997.
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239. Many challenges have arisen in terms of land reform, to name a few: the increasing
urbanization of South Africa, differences between large regional and sectoral land uses,
the need for greater possettlement support for new farmrs, the slow pace and settling
of remaining land restitution claims which result in negative aetp on agricultural
production and the acquisitioaf land byGovernment at reasonable prices.

240. During the period under review, thRestitution of LandRights Amendment Bilvas
finalised. The Bill aimed to, once passed, guarantee the right to lodge claims to certain
categories of people who were excluded from the previous restitution process.

Case law

241. There were attempts to address the problem ofrmvship of communal land, especially
in rural areas through the passing of the Communal Land Rigiit2004'°* However,
during the period under reviewthis Act was declared unconstitutional by the
Canstitutional Court%2 Tongoane v Minister of Agricultuteand AffairfNgcobo CJ held
that the inescapable conclusion is that various provisions of CLARA affect, in substantial
measure, indigenous law and traditional leadershipreas of concurrent national and
provincial compgnce. The Courtconcluded that Parliament followed an incorrect
procedure in enacting CLARA. In considettiegappropriate remedy the Couheld that
where the Constitution prescribes a legislative procedure, that procedure must ordinarily
be followed. Bacting legislation that affects the provinces in accordance with the
procedure prescribed in section 76 is a material part of therd@aking process relating
to legislation that substantially affects the piiaces. Theailure to comply with the
requirements of section 76 renders the resulting legislation invallie Couriccordingly
held CLARA to be unconstitutional and invalid for want of compliance with the
procedures set out in section 76 of the Constitution.

Article 15: Right to work and the righto just and favourable conditions of
work

242.  Since the submission of the first periodic report, South Africa has continued to bolster its
efforts to ensure that its workers are accorded equitable and satisfactoryitwons of
work. The Constitutiot*® and anumber of statutes provide the benchmark upon which
the South African government measures its conditions of work and remuneration policy.

151 ActNo. 11 of 2004
1522010 (8) BCLR 741 (CC)

18f HH G9OSNE OAGAT SY KIFa GKS NARIKG (G2 OK22a4S8S GKSANI @
GNF RSZ 200dzLd- A2y 2NJ LINPFSaarzy Yl & 6S NBardabduii SR o8&
LINF OG A OS4 ¢
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243. The workforce population distribution is based on the Quarterly Labour Force Survey
(QLFS) published by Statisticai® Africa on theE@nomically Active Populatioti* The
EAP is meant to assist employers during the analysis of their workforce to determine the
degree ofunderrepresentation of the designated groups. Further, it guides employers
by assisting them in theetting of their numerical goalnd targets in order to achieve
an equitable and representative workforce.

244.  With an unemployment rate of around 25%, South Africa's biggest challenge is the
creation of jobs. Theglobal recession of 2008 had a negative efffen thelocal labar
market. However, the market is gradually recovering and this is expected to help
employment figures.South Africa has a workforce of more thanm@8lion people (this
includes those either working or available to work and activebkag work). Of these,
around 13,5million are employed in the formal sector (Hillion), the informal sector
(2,2-million), agriculture (68®00) and private households (¥illion).

245. Therate of unemploymehremains high on the government agendgable 2below
shows theunemploymentrate in South Africaduring the period under review:

Year Percentage
2002 27,2
2003 27,1
2004 247
2005 23,8
2006 22,6
2007 22,3
2008 22,7
2009 23,7
2010 24,7
2011 24,7
2012 25
2013 24,6

246. Government hasindertaken various programmes and initiatiiescreate decent jobs.
Inthe last five years of the review period alon@yvgrnment has spent more than R100
billion on employment programng including municipal and provincial spending. More
than 4 million pb opportunities were funded over this time. Allocations will continue to
grow strongly, and 6 million job opportunities will be created over the next five years.
Some of these initiatives includge

1 Government established @bs fundof R9 billion to finance new jetreation
initiatives over the next three yeatrs.

154 The Economically Active Population (EAP) which includes people from 15 to 64 years of age who are either
employed or unemployed and seeking employment.
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1 Thelndustrial Development Corporatidms a number of schemes to boost job
creation. In 2013, it created about 19 000 new jobs and saved about 4 000.

1 TheAutomotive Investment Schensaw the approval of 92 projects in 2013. The
projected investment resulting from these approvals was close to R9 billion based
on incentives of R2,5 billion, creating over 7 000 jobs as a direct result.

1 The campign to pay SMMEs on time, within 30 days, is proceeding well. The
Department of Trade and Industgayment hotline (0860 766 3729) received
about 20 000 calls in the 2010/11 financial year, and the value of payment
facilitated was R210 million.

9 Other departments have launched their own initiatives, for example the Re Ya
Patala (We Pay) initiative of tizepartment ofPublic Workg0800 782 542).

1 In communications, television and radio signals will be converted from the
analogue platform to the more advanced digital signal which will enable quality
pictures and sound. This process will create jobs in manufacturinggaging,
distribution and installation.

1 The hosting of thé&square Kilometre Arragadio telescope has already provided
construction job opportunities in thélorthern Cape and will continue to do so.

1 Through the combined programmes of business support, enterprise financing
and labour intensive activities in the social sector, 3 335 new jobs were facilitated
by theNational Youth Development Agen@yYDA) in 2012/13.

1 TheDepartment of Public Workisas set aside R210 milliom 2011/12 to hire
and train unemployed people to fix potholes, build low bridges and maintain
public garden spaces following the recent floods across the country.

1 D2OSNYYSyd KI & Llzi t NBadionRl&y into Aulio®Byo  YdzY |
announcing the creation of 120 000 permanent jobsin infrastructure
development. The organisations that have been earmarked to create jobs include
Eskom and the departments of water affairs and of environmental affairs.

1 TheDepartment of Transport are creating 70 000 jobs in a{R#ljén project to
repair potholes The project is part of aewv labourintensive roadmaintenance
programme called’hamba Sonk@valking together). A total of R22,3 billion will
be spent between February 2011 and April 2014.

1 The Community Work ProgrammgCWP) is an innovative offering from
government to provide a job safety net for unemployed people of working age.
This programme created more than 79 000 work opportunitipgo the second
quarter of 2011/12, benefitting women and the youth particularly from the poor
rural families.

1 In addition, the Human Settlements Programme created over 50 000 direct jobs,
4 653 indirect jobs and 21 446 induced job opportuniti€se Mnister of Labour
approved various initiatives aimed at creating employment through training and
re-skilling of workers in order to give them capacity to compete in the open
economy.

1 Funding for the training of the Unemployed schenitie scheme is aimed at
developing skills in specific artisan trades with a view to trainees being eventually
employed and possessing scarce skills. The training for the Unemployed scheme
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is done in partnership with the various sector education and trgi@inthorities
(SETAS).

247. Yearon-year changes highlight improvements in the labour market. Over the period
Q4:2012 and Q4: 2013, employment increased by 653 000 largely as a result of an
increase of 507 000 in the formal sector. Employment in the inforewtbs increased by
95 000 over the same period. Despite the increase in unemployment by 121 000, the
unemployment rate declined by 0,4 of a percentage point to 24,1%. The labour force
participation rate and the absorption rate increased by 1,2 and 1,1lemage points
respectively. Among the not economically active population, discouraged-seakers
declined by 4,4%and the remainder of the not economically active group by 0¥éar
on-year changes in employment show that after seven successive glyaitglines, the
number of jobs increased for twelve consecutive quarters over the period Q1: 2011 to
Q4: 2013. The largest employment increase was observed in Q4: 2013, wile0065
persons gained employment. Yeam-year changes ishow that over the pgod Q4:

2012 and Q4: 2013, employment increased by 653 000. The Community and social
services and Trade industries contributed the most to the increase (219 000 and 117 000
jobs respectively)Both the manufacturing andgaiculture industries shed jobs exthe

same period (byt8 000 and 4 000 respectivelyy.

Measures to increase opportunities for the youth

248. Itis noted that the youth constitutes a large part of unemployed persons in our society.
Govenment is addressing this issubrough a number of initiatives, including the
Government subsidy programme for unemployed youflhe Social Accord on Youth
Employmenttommits all stakeholders to a coordinated youth employment strategy that
will bring a large number of young people intioe job market.Under its auspices,
Government has committed to increase the number of young people employed in the
public sector through its var2 dza Weé 2 dzii K 0 NBorkaR@BeQyoutBN@rd@aNd Y Y S a
areas are leady being skilled through tHeagshp rural programmeg the National Rural
Youth Service Corps (NARYSHf@Je are currently some 13 000 participants in the
NARYSEC programme at various stages of their trainshgvatopment agents.

249. Government has also partnered with the Agricultural Resle Council to train 900 youth
in raising livestock for smallholdings and dairy productloraddition, youth have been
active in building houses in Worcester, a youth hub in BeaWiest, as well as brick
making and paving projects in Limpopggéovernment is investing R631 million in rural
youth training programmes. A further R3.5 million is being invested to train 990 women
and youth in rural arts and craft initiatives.

250.  Further Education and Training (FET) colleges are a resource of yoethiskalnumber
of areas.Through the SmalEnterprise Finance Agency (SERAd the Industrial

155 Quarterly Labour Force Survey, Quarter 4, 2013
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Development Corporation (IDC) close to R3 billion is available for youth
entreprenaurship®t

Legislative measurgto enhance skills development

251.  South Africa habolstered its efforts to increase opportunities for employment. In this
regard, the Labour Department has been running skills development programmes that
are suited to the specific needs of a community. The programme targets unemployed
people in the commuaities and the informal sector, the aim of which is for the
beneficiaries to be placed in income generating activities that are sustainable. A
significant develoment in this regard involves variousmendment of the Skills
Development AGt1998% In 2008 the Skills Development Amendmeftt, 20088 was
enacted to broaden the scope of the Skills Development Act and to provide anew for the
functions and composition ofhe National Skills Authority and in 20%he Skills
Development Amendment Act, 20'f1was eracted.

Employment Equity

252. The Commissionof Employment Equity publisheithe population group and gender
workforce profile distribution trends in the first four occupational levels in terms of
employment euity from 2003 to 2013Table 3below shows the population group
distribution at top management level from 2002 to 2013:

Top management - population group

100.0% -

50.0%

0.0% 1 l_ h_-_lh_-_l_h_-_l_h_-_l

2003 2005 2007 2009 201 2013

M African 14.9% 17.9% 18.8% 20.3% 18.5% 19.8%
B Coloured 4.0% 3.7% 3.9% 5.0% 4.8% 5.1%
Bindian 4.9% 5.6% 6.1% 6.9% 7.9% 8. 4%

White 76.3% 72.6% 68.2% 63.8% 65.4% 62.7%
EForeign national |  0.0% 0.0% 3.1% 3.9% 3.9% 4.1%

1563 SRA L { 41 G OvVekeyniing yoDth unéniployinent togetile M d Wdzy S HAamo
157 Act N0.97 of 1998
158 ActNo.37 of 2008
159 Act No. 26 of 2011
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253.  Table 4belowshows the gender distribution at top management from 2003 to 2013.
Top management - Gender
100.0% -
BO.0O%E -
60.0% -
40.0% -
20.0% -
0.0% -
2003 2005 2007 2009 2011 2013
W Male 86.0% 83.0% 79.5% 81.5% 80.9% 79.4%
BFemale | 140% 17.0% 20.6% 18.4% 15.0% 20.6%
254.  Table 5shows the population group distribution at senior management level from 2003
to 2013:
Senior management - population group
100.0% -
BO.0%
60.0%
40.0%
20.0%
0.0z | Ieees | | [ - | e S
2003 2005 2007 2009 2011 2013
mAfrican 14.2% 14.5% 18.1% 20.0% 12.8% 23.0%
H Coloured 6.3% 6.0% 6.1% 6. 4% 7.0% 7.0%
W Indian 6.8% 7.0% 8.2% 9.1% 9.6% 10.1%
White T2.T% 72.4% 65.0% 61.9% 59.1% 57.0%
H Foreign national 0.0% 0.0% 2.3% 2.0% 2.5% 3.0%
255.  Table 6shows the gender distribution at senior management level from 20@Di3:
100.0%
80.0%
60.0%
40.0%
20.0%
0.0%
2003 2005 2007 2009 2011 2013
m Male T7.7T% | 76.3% | 74.6% | 72.8% | 71.8% | 70.1%
B Female | 22.3% | 23.7% | 25.3% | 27.2% | 28.2% | 29.9%
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256. In view of the aboveit is evident thatemployment equity requires ongoing attention.
There is still a great need for employment equity in South AfG@omnisant thereof, the
Department of Labour amended the Employment Equity Act in 2013 Efffgoyment
Equity Amendment Act, 2038 soughttoreisetheR S TA Yy A (1 A%y (BR tARR A £
ensure that black people, women and people with disabilities Wwhoame citizens of
South Africa prior to 27 April 1994 or who would have obtained citizenship but for
apartheid policies, withow benefit from afirmative action. Local spheres@bvernment
are now subject to the Act.

257. Throughout the Act, the requirement to monitor and report on categories within the
workforce has been removed. Only thequirement to monitor and report on levels in
the workplace remains. The experience gained since the inception of the Act
demonstrated that categories of work were too varied across different sectors and
different workplaces to provide a meaningfllasis of comparison. As such this
amendment was made in order tangplify administrative requirements for employers as
far as possible.

258. The concept of equal pay for work of equal value has been explicitly incorporated into
the unfair discrimination provisionghis stipulates that it is unfair for an employer, based
on aprohibited ground, or analogous dttary ground, to have differenterms and
conditions of employment for employees doing the same work, similar work or work of
equal value. The law is now explicitly aligned with the International Labour Organisation
prescripts on equal pay for work of equal value. Provision is mawge in the Act for the
Minister, after consultation with the Commission, to issue regulations to prescribe the
criteria and methodology for assessing work of equal value.

259. Discrimination onthe basis of arbitrary grounds has been added to the list of unfair
discriminatory grounds. The onus provisiarrelation to unfair discrimination has been
updated in the Act in order to create clarity and to align with emerging case law on
employment eqity. The onus provisions differ for listed grounds and arbitrary grounds.
For listed grounds, once alleged, thmployer must prove that either the discrimination
did not take place, or it is rational and not unfair or otherwise justifialvi¢he instane
of arbitrary grounds, the complainant must prove that the conduct complained of is not
rational, amounts taliscrimination and is unfair.

260. Access is enhanced in relation to unfair discrimination cases as employees earning under
the BCEA threshold or engylees thatallege unfair discrimination on the basis of sexual
harassment may now have their cases conciliated and arbitrated by the GC&thausly
these cases would have been adjudicated upon by the Labour €aurtuch longer and
more expensive process Inorder to ensure fairness and in light of the legal importance
of such cases, a full right of appeal is available for discriminatiatiers that are
adjudicated upon by the CCMA.

160 Act No. 47 of 2012
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261.

262.

263.

264.

265.

The Act provides that psychometric assessments must now be certifigbdebHealth
Professionals Council of SA or other badyhorised bylaw to certify such assessments.
Smaller businesses are now required to report annually in order for improved data
capturing. The CEE is cognisant of ithereased frequency of reportingdding to the
regulatory burden, but has already provided for more simplified reporting and
continuous monitoring on the impact on small businesses.

There is also aenabling provision empowering the Minister, after consultation with
NEDLAC, to issue rdgtions in thigegard as well as on thepecification of circumstances

dzy RENJ 6 KAOK +Fy SYLX28SNDRa O2YLX AlFyOS YI &

regionaleconomically active populatiolhe enforcement provisions of the EE Act are
simplified to eiminate excessive mandatory enforcement steps as well amdradatory
criteria that must be taken into account in assessing compliance. This is intended to
promote effective enforcemeniand will also prevent the delaying tactics of some
employers that hae abused the previous enforcement process. The mpeawvisions
should not prevent employers who are legitimately aggrieved by decisions from
challenging these decisions at appropriate juncture.

In terms of the Act, failure to consult, conduct an analysissign a senior manager,
publish a report, keep records and complith a DG request in 90 days can result in a
voluntary undertaking or compliance order. On the other hand, failing to act on a
compliance order may result in application to the Labounr€tw impose a fine. Fines of
between R1.5 and R2.7 million dam imposedFor more serious transgressions, such as
failure to report, a complaint about an EE plan or a successive EE plan, or fasumeply

with a DG recommendation within 180 days d¢anreferred directly to Court by the DG.

A fine of between 2%10% of turnover can be imposed.

In terms of the Act, failure to consult, conduct an analysis, assign a senior manager,
publish a report, keep records and complith a DG request in 90 dagan result in a
undertaking or compliance order, and failing compliance the matter can be refésred
Court. Fines of between R1.5 and R2.7 million can be imposed.

For more serious transgressions, such as failure to report, a complaint about an EE plan
or a successive EE plan, or failureetonply with a DG recommendation within 180 days
can be referred directly to Court by the DG. A fine of between 2086 ofturnover can

be imposed.The fines for breach of confidentiality, undue influence, obstructiod a
fraud in relation tothe Act have been increased froRLO 000 to R30 000 in order to
reflect the seriousness with which these offences are regarded.

Legislativeand policymeasures to improve conditions of work

266.

With regards to conditions of work, in 2010, the ILO adopted recommendations
concerning HIV and AIDS and the world of work to guide member States on key principles
to be taken into consideration when developing and implementing legislation, policies
and pogrammes. South Africa has reviewedGede of Good Practice on Key Aspects of
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HIV/AIDS and Employment of 2000/ R Téclihi@ah Assistance Guidelines (TAG) of 2003
in order to ensure alignment to the ILO Recommendations of 2010. The main aim of the
reviewed Code and TAG is the alignment of terminology, broadening the scope to include
both the infected and affected and to recognise and adopt policies and programmes to
address Tuberculosis as aiofection to HIV, which makes employees more vulnerable.
The primary objective of the Code and TAG is to provide policy guidelines to assist
employers, employees and their organisations to develop and implement comprehensive
gender sensitive HIV and AIDS workplace policies and programmes.

267. The Basic Conditions &mployment Act was amended in 2002 and in 2018 Basic
Conditions of Employmemdmendment Act 2013%! was enacted tofurther improve
conditions of employeedt contains an important amendment that prohibits anyone
from requiring or permitting a childnder the age of 15 years to work. It also makes it an
offence for anyone to require or permit a child to perform any such work or to provide
ye aSNWBAOS GKI ( -beiigraOr8ki Thé Krfenddank ActRi@ther ¢ S
empowersthe Minister of Labouto regulate a broader range of matters in sectoral
determinationschangesi KS aAyAaddSNRa LIR2gSNER Ay adBf | GA 2
changesenforcement procedureswhich are intended to simplify the Department of
[ F0o2dzNRA | 0Af Al @stefis2againgt hoBomBightr enplty& s &y to
access the Latur Court for this purposé®?

Applicable case law

268. A number of noteworthy court judgments were also handed daduming the period
under review.In Minister of Home Affairs v WatchenuR&aconcernedthe rights of
asylum seekerand in particular the extent to which they may be prohibited from being
employed and from studying while they are waiting to be recognised as refuggees.
Affordable Medicines Trust v Minister of Health of ®SkAe court heldthat section 22
of the Constitution embraces both the right to choose a profession and the right to
practice the chosen profession.

269. The case ofJnion of Refugee Women v Director: Private Security Industry Regulatory
Authoriy*®®involved section 27(f) ohe Refugees Act, which granted refugees the right
G2 aSS| SyuwfzevySyioe {SOGA2Y HooOmMO O0F0 2F
choose employment only to the extent that they could not work in the private security
industry. While refugees wereilfy entitled to work in the RSA, the guarantee contained
in section 22 of the Constitution of the right freely to choose a trade, occupation or
LINEFSaaAz2y o6l a NBAGNRAOGSR (2 aOA(GAT Syato

161 Act No. 20 of 2013

162The Act came into operation on 1 September 2014, in other words outside the reporting period.
163[2004] 1 All SA 21 (SCA)

1642005 6 BCLR 529 (CC)

1652007 (4) BCLR 339 (CC)
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270. Interms of employment equity, thinllowing Labour Court judgmentseahighlightedas
they have direct policymplications that have been addressed through the amendments
to the Employment Equity Act and its regulatiolmsDirectorGeneral of the Department
of Labour v Comair Limit&d Comair was referred to the Labour Gbior failure to
comply with the DirectoD SY SNJ f Qa NBO2YYSYyRI A2y a LISNI I A
the Employment Hagjty Plan However, the decision of the DG to refer Comair to Court
for noncompliance was reviewed and set aside in terms of Section) Sfi(lthe
Empbyment Equity Act, 1998 he reasons for the review was due to the fact that the DG
failed to take into account during the assessment process, all factors listed under Section
42 before referring nortompliance to Court. These factors includéd no consideration
was made to the pool of suitably qualified people from designated groups from which
the employer may reasonably be expected to promote or appoint employees, (2)
economic and financial factors relevant to the sector in which the eyguloperates,
and (3) present and anticipated economic and financial circumstances of the employer;
etc. The gaps in these sections highlighted by the judgment have now been amended in
the Act and further guidance will be provided in the regulations ireotd strengthen
the implementation and enforcement mechanisms of the Act to improve compliance

271. In the case oBolidarity v Department of Correctional Seritelolidarity sought relief
2y O0SKFEF 2F GKS 2SadGSNY /I LISweré #aNibdS OG A 2 v |
promotion, despite having acted in those positions for a long time and also having been
recommended for promotion after interviews. Thesegfficials lodged an unfair
RAAONAYAYIFGA2Y OF&S Ay NBflIOGA2Yy (2etsiKS 58S
reflected in the EPlan, which were geared towards Africans and not Coloureds for those
LI NI AOdzf  NJ LI2AAGAZ2Y &P ¢ Kddmulated Lilisidy vrdyythieQa 9 9
demographics of the national economically active population and not takingaittount
both the national and regional demographics as required by Section 42 (a)(i) of the Act.
The Court ruled that the Department of Correctional Services is required to take
immediate steps to ensure that both natioreahd regional demographics arakien into
account in respect of members of the designated groups, i.e. black people, wamden
people with disabilities when setting targets at all occupational levels of its workforce.
order to provide guidance as to how designated employers shoutditdak account both
national and regional EAP, ngwovisions have been inserted under section 42(2) and
42(3) of the Act to empower the Minister to issue regulations that provide
implementation guidelines on this matter.

166[2009] 11BLLR 1063 (LC)
167[2013] ZALCCT 38
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Article 16: Right to health(including the right to food and water and
sanitation)

Measures to improve the povision of health care services

272. Theright to have access to health care, food and water are enshrined in section 27 of the
Constitution'®® South Africa's health systeoonsists of a large public sector and a smaller
but fast growing private sectolealth care in South Africa varies from the most basic
primary health care, offered free by the state, to highly specialisededmn health
services available in the both thpeiblic and private sector.

273. While the state contributes about 40% of all expenditure on health, the public health
sector is under pressure to deliver services to about 80% of the population. The private
sector, on the other hand, is run largely on commial lines and caters to middland
high-income earners who tend to be members of media@l schemes. It also attracts
most of the country's health professionals. The situation is compounded by public health
challenges, including the burden of diseasesh as HIV and tuberculosis (TB), and a
shortage of key medical personnel.

274. However, government is responding with a-faaching reform plan to revitalise and
restructure the South African health care system, including:
9 Fasttracking the implementatin of a National Health Insurance scheme, which will
eventually cover all South Africans.
9 Strengthening the fight against HIV and TB,-nommunicable diseases, as well as
injury and violence.
1 Improving humaresource management at state hospitals and sg#ening ce
ordination between the public and private health sector.
1 Deploying health team® communities and schools.
Regulating costs to make health care affordable to all.
9 Increasing life expectancy from 56.5 years in 2009 to 58.5 years in 2014.

=

275. Before South Africa's first democratic elections, hospitals were assigned to particular
racial groups and most were concentrated in white areas. With 14 different health
departments, the system was charactextk by fragmemtion and duplication.
Transformatia is now under fully under way.

276. The Department of Health holds overall responsibility for health care, with a specific
respongbility for the public sector.Provincial health departments provide and manage
comprehensive health services, via a distbased, public healtcare model. Local
hospital management has delegated authority over operational issues, such as the

%8 HT domM0O 9@SNEB2YyS Klcda GKS NRIKG G2 KIFI@S | O00Saa (2
(a) health care services, including reproductive health care;
(b) sufficient food andvater; and
(c) X¢
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budget and human resources, to facilitate quicker responses to local needs. Public health
consumes around 11% of the government's tdiatiget, which is allocated and mostly
spent by the nine provinces.

The Department of Health is focused on implementing an improved health system, which
involves an emphasis focus on public health, as well as improving the functionality and
management ofthe system through stringent budget and expenditure monitoring
Known as the "1{point plan", the strategic programme is improving hospital
infrastructure and human resources management, as well as procurement of the
necessary equipment and skills.

Under this plan, health facilitieg such as nursing colleges and tertiary hospitatzre

being upgraded and rebuilt to lay the way for the implementation offfaional Health
Insurance (NHI3cheme. The NHI is intended to bring about reform that willroue
service provision and health care delivery. It will promote equity and efficiency to ensure
that all South Africans have access to affordable, quality health care services regardless
of their employment status and ability to make a direct monetagytribution to the NHI
Fund.The NHI will be phased in over 14 y&dn 2012/13, the government earmarked
RZbillion to its pilot projects. Apart from infrastructure and management overhauls,
another factor for ensuring the success of the NHI will be thietgegulation of the

sector to make it more affordable to all South Africans.

During the period under reviewpew hgspitals were commissioned in severaliral
distriats, for exampleDilokong, Nkhensani, Vryburg and Moses Kotane Hospitals. A total
of 29 other hospitals in rural and urban areas are currently under construction, while 17
others are in the planning and design stage. These facilities provide a comprehensive
package of hdéh services that includes HIV care.

In the area of improving the health system effectiveness, substantial steps have been
taken towards establishment of the National Health Insurance System. A Green Paper has
been produced and released publicly for ihplihe Department of Health has conducted

an audit of service quality in over 75% of health facilities and improvement plans are now
being developed. The Department has also developed a human resource strategy which
links intake of health professionals fwojected demand. An audit of all 122 nursing
colleges is underway with 45 of the target 105 already refurbished.

Significant progress has been made towards strengthenin@timeary Health Car@HC)
system for South Africa with a focus on three initias, namely placing a group of clinical
specialists in each health district to strengthen maternal and child health, strengthening
school health services and deployment of a PHC team in each municipal ward. To this
end, government has reoriented 5,000 Qoomity Health Workers (CHWSs) who are part

of the PHC teams in the key priority health programmes of HIV and TB and maternal and
child health.
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283.

The National Health Laboratory Service is the largest pathology service in South Africa. It
has 265 laboratorieserving 80% of South Africans. The labs provide diagnostic services
as well as healtinelated research.

The doctorto-population ratio is estimated to be 0.77 peO@0. Butthe vast majority of
general practitiones ¢ 73%c¢ work in the private sctor. In response, the Department of
Health has introduced clinical health associates, midlevel healtd providers, to wik

in underserved rural areasAbout 1200 medical students graduate annually. In some
communities, medical students provide health seed at clinics under supervision.
Newly graduating doctors and pharmacists complete a year of compulsory community
service in understaffed hospitals and clinicko ensure sufficient availability of
adequately trained, appropriately skilled, suitably pkhchighly motivated and properly
remunerated health care providers, the Department of Health launchedHbean
Resource for Health StrategyOctober 2011. One of the strategic objectives is to ensure
that rural areas have equitable access to health gaaviders¢ which in turn means
providing patients living in rural and remote areas with good quality HIV and AIDS
treatment. The Department sends about 80 students annually to Cuba to train as medical
practitioners, as part of implementing this strate@avernment has also made it easier

for other foreign doctors to register in South Africa

Legislative measwas to ensure better health care

284.

285.

286.

The National Health Act2003%° provides a framework for a single health system for
South Africa. The Act provides for a number of basic health care rights, including the right
to emergency treatment and the right to participate in decisions regardimgsohealth.

Other legifation relating to helth care, passed in the ped under review, include laws
which aim toensurethat all health establishments comply with minimum standards
through an indepadent entity}’°make medicines and pharmaceuticaisre affordable

and providefor transparency in the pricing of medicin€$to limit smoking in public
places, create public awareness of the health risks of tobacco by requiring certain
information on packaging, and proliilthe sale of tobacco produstto anyone younger
than 18172

Other legislation pvides for the introduction of mandatory community service for
nursest”® andintroduces a process to develop and redesign mental health services so as
to grant basic rights to people with mental illnes$&Other important developmentin
health care plicy and legislation includée Traditional Health Practitioners A@Q04 ">

169 Act N0.61 of 2003

170 National Health Amendment Bill, 2010

1 Medicines and Related Substances Amendment Act, 2002N@&9 of 2002
2Tobacco Products Control Amendment A&A07(Act No.23 of 2007.

173 Nursing Act, 2005 (Act No. 33 of 2005)

174 Mental Health Care Act, 20@Act No. 17 of 2002)

175 Act No. 35 of 2004
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and newRequlations relating to théabeling and Advertising of Foodstuffghichcame
into effect in May 2012, and aim to empower citizens to make healthy food choices.

Measures to fight HIV/AIDS

287. In May 2012, governmentad cut the motheito-child transmission rate from 3.5% in
2010to less than 2%.1e rate of new infections had dropped from 1.4% to 0.8% in the
18 to 24 age groupsAs outlined in thedlV and STI Strategic Plan for South ARQ/-

2011, South Africa has adopted a nuskictoral approach to the challenge of HIV and the
wide-ranging impacts of AIDBuring 2011 a collaborative effort was undertakentig

South African National AIDSouncil, in which government, business, labour and civil
society are represented, to review the implementation of these strategic plans and to
develop the next five year plan (for the period 20A@16). There is in place a
comprehensive prevention, carend treatment programme. Key components of the
programme include Voluntary Counselling and Testing (VCT), prevention of mother to
child transmission (PMTCT), antiretroviral therapy, condom distribution, and awareness
education. Over the years, South Africas been expanding its infrastructure for the
implementation of the HIV and AIDS response programme. Public health facilities offering
VCT and PMTCT have been expanded to cover the whole country.

288. The coinfection ratesof HIV and TExceed 70%, with TBelmg the most common
opportunistic infetion in HIVfpositive patients. Because of late detection, poor
treatment management, drugesistant forms of TB (known as OB or multidrug
resistant TB; and XDR TB or extensively -desistant TB) have increassdnificantly,
with about 5500 cases diagned during 2009. Integrating the double scourge of
HIV/Aidsand TB for the first timegovernment has launched the National Strategic Plan
for HIV/AIDS and TB for 20£22016. The plan seeks to address the sba@tructural
drivers of HIV/Aids, STD and TB care, prevention and support; to prevent new infections;
to sustain health and wellness; and to protect human rights and access to justice of
sufferers.

289. The HIV Counselling and Testing (HCT) campaign wahdéambim April 2010By 2011,
19.9 million people had undergone voluntary testing for HByY.mid- 2012, almost 20
million people had been tested and knew their status. btilli were also screened for TB.
South Africa has the largest ARV therapy progranmmmthe world, and an improved
procurement process has seen a 50% decrease in the prices of ARVTdregsst of
ARVdas been halved making it possible for government to treat more people within the
same resourcedn the area of cobating HIV and AlDScluding uiberculosis, we have
witnessed a stabilisation of the number of people living with HIV in the country. In
improving maternal and child health, we have reached 70% immunisation coverage for
diarrhoea and pneumonig®

176 Media statement by Minister in The Presidency for Perfance Monitoring and Evaluatiam the release of
the Mid-Term ReviewJune 2012
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290. During 2012/13, the halth sctor succeeded in negotiating redumtis in the price of
medicines. The amounts saved were as follows:

R69 million on TB drugs

R169 million on antibiotis

R70 million on oncology medicain

R69 million on injectables

R3 million on drops and inhalers

R105million on tablets'’’

€ € €E€€¢€E€E€

Meaaures to ensure better nutrition

291. The Department of Health has implemented various nutrition interventions during the
period under review. Some programmes are included in health lifestyles programmes and
various information andcommunication programmes on utrition. Other initiatives
include the fortification of staple food with selected vitamins and minerals to address
micronutrient deficiencies. Addressing challenges of malnutrition and stunting amongst
children require a conated effort and partnership with other government departments,
civil society and development partners. To this end, among the key evidence based
interventions to improve child sunéV is the promotion ofbreastfeeding and the
provision of Vitamin A to cliren under the age of five. Further, the Department has re
committed itself in promoting, protection and support of breastfeeding with an aim to
secure the health of infants and prevent unelautrition.

Measures to improve thénealth of mothers and chilcen

292. South Africa is a signatory to several international commitments such as the UN's
Millennium Development Goals (MDGSs), which seeks to address the health needs of
women and childrenFive major causes of maternal death have been identified, namely
non-pregnancy related infectionsmainly resulting from AIDS (43.7%); complications of
hypertension (15.7%); obstetric haemorrhage (12.4%); pregnrexated sepsis (9%);
and preexisting maternal diseag€%).¢ KS O2dzy G NE Qa STFF2NIa (G2 N
date back to 1997, when the then Minister of Health established the National Committee
of Confidential Enquiry into Maternal Deaths (NCCEMD), which was the first on the
African continent. The NCCEMD has since released five triennial reports.

293. HEmpirical evdence shows that the health status of Sodtfiicans is improving. In August
2012, the Burden oDisease Research Unit at the Medical Research CoMiRIC)
published an independent scientific report froms Rapid Mortality Surveillance (RMS)
system, whth provides empirical estimates of the mortality badeidh level indicators
for Outputs 1 and 2 of the Healthectof2 NSDA 201R014. The overall life expectancy
of South Africans has increased from 56, 5 years in 2009 to 60 years in 2011. The Under
5 mortality rate (USMR) has decreased from 56 deaths per 1,000 live births in 2009, to

D2 @S NY Y S yoli Delivend2012H n Mo £
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42 deaths per 1,000 live births in 2011. The Infant Mortality Rate (IMR) has decreased
from 40 deaths per 1,000 live births in 2009, to 30 deaths per 1,000 live bir20d it "8

Under the national prevention of mothéo-child (PMTCT) programme, every pregnant
woman isoffered HIV testing and counléieg. If a woman tests positive for HIV, she is put
on to a regime of antietroviral therapy to avoid transmitting the virds her baby, and

is offered a continuum of treatment, care and suppfor herself and her infantThe
Department of Health has a strategic plan in place which identifies "priority
interventions" that will have the greatest influence on reducing mortatities, as well

as enhancing genderqeity and reproductive healthThe campaign on Accelerated
Reduction of Maternal Mortality in Africa (CARMMA), an African Union initiative, was
launched in May 2012 and aims to reduce maternal and infant mortality .rates

Immunisation is a significant barrier against disease and death, and the rates of children
receiving their primary vaccines have steadily been increasing under immunisation
programmes. These aim to protect children against vaepieeentable diseasesuch

as measles, TB, cholera and pertsisMeasures to improve child health also include the
expansion and strengthening of school health services and the establishment aftdistr
clinical specialist teamther prevention services, such as regulawdaning and
growth monitoring, help protect children's health.

TheHealth of our Childrereport in 2010, which surveyed3%6 children, found that HIV
prevalence among infants (age 0 to 2 years) was 2.1%, lower than the 3.3% average in
the age 0 to 4 yars, suggesting a positive impact of the national Prevention of Mether
to-Child Transmission programme, begun in 2006.

The right to water and sanitation

297.

Significant progress has been made in the area of water and sanitation. 8n8% of
South Africarhouseholds had access to piped water in 201&ble 7below showghe
percentage of households that have access to improved sanitation facilities (e.g. flush
toilets or pittoilets with ventilation pipes) increased from 62,3% in 2002 to 77,9% in 2013.
Thepercentage of households who had no access to toilet facilities or who used bucket
toilets decreasedrom 12,3% in 2002 to 5,3% in 2013

178 Department of Health, Annual Performance Plan, 2013/2015/16
179 General Household Survey, 2013
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Percentage

2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 @ 2011 | 2012 | 2013
—+—WC| 989 | 989 | 992 985 | 994 | 980 | 987 | 996 | 988 995 | 989 | 987
—8—EC | 563 | 595 | 635 688 | 704 | 747 | 707 | 747 | 747 755 | 790 | 805
—#=NC | 925 | 962 | 932 | 954 953 | 947 | 90,5 | 958 | 941 | 962 | 956 | 963
—emFS | 956 | 972 | 951 970 | 974 | 963 | 976 | 952 | 970 968 | 967 | 960
——K/N| 758 | 785 | 796 81,7 | 81,3 | 832 | 81,8 | 838 | 838 837 873 | 862
—e—NW | 857 | 904 | 885 87,1 907 | 896 | 899 | 87,9 | 91,0 91,2 @ 91,1 | 884
——GP | 986 | 989 | 988 980 980 | 972 | 971 | 981 | 972 | 97,8 @ 973 | 959
—MP | 90,6 | 915 882 899 889 | 884 | 882 | 873 | 880 87,5 875 | 868

P | 739 | 791 | 754 77,7 | 806 | 834 | 825 | 809 | 840 | 828 801 | 775
—+—SA | 849 | 870 869 881 889 | 895 | 888 | 896 | 900 903 908 | 899

298. With regards to he main sources of drinking water used by households. An estimated
45,3% of households hadcess to piped water in their dwellings in 2013. A further 26,8%
accessedwater on site while 15,2% relied on communal taps and 2,6% relied on
YSAIKO2dzZNAQ (Gl LJAa® ! f GK2dAK nXw> 2ZriversK2 dzd SK:
streams, stagnant water poobnd dams, wells and springsin 2B Y SNI f f @ K2 dza Sk
access to water in improvinghis is a decrease of more thiare percentage points from
9,5% of households that had to access water from these sources in 2002

299. Table8 below confirms that thenumber and percentage of households with access to
piped water had increased since 2002.
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301.

Water source Statistic Year
2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013

Piped waterin  |Number 4409) 4559| 4607| 4749 4980| 5163| 5611 5622| 5862| 6294| 6504| 6845

dwelli
welling Percentage| 40,8 41,1| 404| 405 412| ane| 437 42,3| 427 4a4| 45| 453
Piped wateron |Number | 3008| 3173 3367| 3490 3681 3838| 3501 3743) 4019| 4106 4055 4051
site

Percentage 27,8/ 28,6 295 29,7 305 309 273 281 293 290 277 268

Number 290 284 188 160 141 155 155 190 157 212 203 259

Borehole on site
Percentage 2,7 2,6 1,6 1,4 1,2 1,3 1,2 1,4 1,1 1,5 14 1,7

Rainwater tank |Number 142 90 38 33 49 61 68 44 45 91 82 74
on site

Percentage 13 0,8 03 0,3 04 0,5 0,5 0,3 03 0,6 0,6 0,5

Number 60 48 260 257 250 265 336 358 346 388 424 388

Neighbour's tap
Percentage 0,6 0.4 2,3 2,2 21 2,1 2,6 2,7 2,5 2,7 2,9 2,6

Public/ Number 1465| 1649| 1682| 1858| 1852 1910 1996 2201| 2131| 2008| 2307 2290
communal tap

Percentage 13,6 14,8 14,7 15,8 15,3 15,4 15,6 16,5 15,5 14,2 15,8 15,2

Water-carrier/ |Number 68 65 69 115 134 123 146 171 200 134 199 230
tanker

Percentage 0,6 0,6 0,6 1,0 1,1 1,0 11 13 15 0,9 14 1,5

Borehole off-

ite/ Number 300 254 297 273 273 199 248 209 177 183 165 189
site,

communal Percentage 2,8 2,3 2,6 2,3 2,3 1,6 1,9 1,6 13 1,3 1,1 1,3
Flowing water/ |Number 606 511 519 421 390 406 442 507 433 374 336 382

stream/river
Percentage 5,6 4,6 4,5 3,6 3,2 3,3 3,4 3,8 3,2 2,6 2,3 2,5

Stagnant

Number i 75 62 35 30 52 37 30 41 53 30 42
water/dam/
pool Percentage 0,7 0,7 0,5 0,3 0,2 0,4 0,3 0,2 0,3 0,4 0,2 0,3
well Number 146 115 113 76 124 b4 70 50 37 75 55 71
e
Percentage 1,3 1,0 1,0 0,6 1,0 0,5 0,5 0,4 0,3 0,5 0,4 0,5
s Number 208 254 196 226 158 146 188 119 208 172 191 143
pring
Percentage 1,9 2,3 1,7 1,9 1,3 1,2 1,5 0,9 1,5 1,2 1,3 0,9
Number 28 30 17 45 24 26 32 59 75 82 70 143
Other
Percentage 0,3 0,3 0,2 0,4 0,2 0,2 0,3 0,4 0,5 0,6 0,5 1,0
Subtotal Number 10806(11107(11413|11737|12087| 12409| 12830| 13303| 13731|14172| 14620 15 107
Percentage| 100,0| 100,0| 100,0/ 100,0/ 1000/ 100,0/ 100,0| 100,0| 100,0| 100,0| 100,0| 100,0
Unspecified Number 8 6 12 16 20 76 55 0 0 1 11 0
Total Number 10814(11113|11425(11753|12107| 12 485| 12 885| 13 303| 13731| 14 173| 14 631| 15 107

More households, particularly the previously disadvantaged, are receiving basic services
from the municipalities in which they resid&nvironmental hygiene playm essential

role in the prevention of many diseases. It also impacts on the natural environment and
the preservation of important natural assets, such as water resources. Psapgation

is one of the key elements in improving environmental sanitation.

Table9 below identifies the percentage of households per province that had access to
RDP standard toildacilities, i.e. flush toilets connected to a public sewerage system or
a septic tank, and a pit toilet with @entilation pipe. Nationally, the peentage &
households with access to RBRndard sanitatiorincreased from 62,3% in 2002 to
77,9% in 2013
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302.

303.

304.

Factors linked to previous discriminatory practices still prevent the free disposal of water
to all people. Forinstance, the lack of necegsafrastructure in rural areas and the lack
of effective costrecovery progams are challenges

Linked to the access of safe water and the right to sanitation is the issue of awd mi
drainagein South Africa. It is a phenomenon caused by a seridseofical reactions that
occur between water and sulphite minerals which combine to form sulphuric acid
solution. It is most prevalent in areas wharegning has exposed fresh sulphiminerals

to elements and in South Africa it is notably in the gold fieldsious coal and copper
mines. ADecember 2011 report on mine watemanagement in the Witwatersral gold
fields to the InterMinisterial @mmittee on mine management, the main risks identified
with regards to the above problem were risks owing to thedimg of mines and risks
owing tothe decaning of acid mine drainage to the environment. The generic approach
suggested to the management of this issue focuses on three priority areas: decant
prevention and management, ingress control in terms of the otidn of the rate of
flooding and central decant volume, finally water quality management.

With regards to water infrastructure, progress has been made with regard to Water
Augmentation Schemes and the rehabilitation of 9 out of 25 dams has dmapleted.

Progress has also been made to address water licence backlogs. Securing adequate
funding for water infrastructure through an approprigbeicing strategy is a focus area.
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Case law

305. Notable cases which relate to the right émcess @ water inclue Mazibuko v City of
Johannesburdf? In this case the applicants sought to challenge, among others, the
introduction of aquantified provision of kilolérs of water per family per month and also
the introduction of prepaid meters in Phiri Township in Sttwdhe Court upheld the
policy of introducing prepaid meters as well as the setting of an allowance of free water
by the City of Joharesburg. fie Constitutional Court acknowledged is that most of the
problems that the poor of South Africa face, in redatio accessing water, are intimately
related to the skewed policighat apartheid implementedGovernment thus faces the
monumental task of reversing the effects of aparthgichimost all spheres of life.

306. InNokotyanav Ekurhuleni Metrpolitan Municipality!3! the applicants relied on sections
27 and 26 of the Constitutiorthe Water Services Act and the decisiorMazibukoto
enforce their right to basisanitation. In the Gauteng High Court in the matter of
Federation for Suginable Environmentv Minister of Water Affair$? the court
considered the contaminated water supplySilobela and Carolina communitiekich is
contaminated by acid mine water to an extent that it is not healthy for both human and
animal consumption. The court ordered thmunicipality to engage actely and
meaningfully with the pplicant and the community regarding the steps to be taken to
ensure potable water can once again begplied through the water supplyin Bejav
Premierof the Western Cap&the City of Capedwnwas ordered to enclose 1000 toilets
in Makhaza, Khayelitsha after the court held that the City has violated the dignity of
residents.

The right to food

307. The right tofood is protected in three different articles of the Constitution. Very often
the focus is mainly on section 27, as this is the principal provision which entrenches
everyone's right to have access to sufficient food and water.itBatequally important
to note the provisions of section 28(1)(c) which states that every child has the right to
basic nutrition and section 35(2)(e) which provides that everyone who is detained,
including every sentenced prisoner, has the right to conditions of detention that are
corsistent with human dignity including the provision, at state expense, of adequate

nutrition.

308. Household access to food has improved si2602 but has remained static since 2011.
The Household Food Insecurity Access Sghieh is aimed at determining hdauS K2 f Ra Q
access to food showed that the percentage of South African households with inadequate
or severely inadequate access to food decreased from 23,9% in 2010 to 23,1% in 2013.
During this time, the percentage of individuals that were at risk decrefiset28,6% to

180(2009) ZACC 28

1812010 (4) BCLR 312 (CC)

182(35672/12) [2012] ZAGPPHC 128 (10 July 2012)
183(10) BCLR 1077 (WCC)
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26%. Between 2002 and 2013, the percentage of households that experienced hunger
decreased from 29,3% to 13,4% while the percentage of individuals who experienced
hunger decreased from 23,8% to 11,4%.

309. The Department of Health has implemedtesarious nutrition interventions. Some
programmes are included in health lifestyles programmes and various information and
communication programmes on Nutrition. Other initiatives include the fortification of
staple food with selected vitamins and minexab address micronutrient deficiencies in
the South African population. Addressing challenges of malnutrition and stunting
amongst children require a concerted effort and partnership with other government
departments, civil society and development parteeiTo this end, among the key
evidence based interventions to improve child survival is the promotion of exclusive
breastfeeding and the provision of Vitamin A to children under the age of five. Further,
the Department has reommitted itself in promoting,protection and support of
breastfeeding with an aim to secure the health of infants and prevent undéattion.

310. The isue of foodsecurity has been critical in many parts of the world, including South
Africa. In South Africa, food security received mattention after 1994 when South
Africa became a demaocratic countryhe Department of Agriculture, Forestry and
Fisheries was mandated to develop agricultural policies and support programmes to
ensure that allare given agricultural opportunities that wénable them to meet their
basic food needsln the 2010/2011 financial year food security wagpr@ritised as one
of the top priorities for South African government. This is in line with the Utgibns
Millennium Development Gal, which aims to hkve the proporton of people who go
hungry by2015.

311. Asmentioned,KS 5! CCQa YI22NJ NBfS Aax |Y2y3a 20KSN
created to encourage South African citizens to participate in agriculture and produce to
reduce food insecurity ithe cowntry. The @partment has since initiated a number of
programmes that are meant to contribute positively to food security in the courtng
Departmentprioritized the development of appropriate agricultural skills among those
previously excluded tensure equitable participation in the agricultural sector. In this
regard, a dedicated unit in the Department for the promotion of appropriate agricultural
skills was established. This unit came to be known as Education, Training and Extension
Services (BTES). The purpose of the DETES is to ensure that farmers and other
Stakeholders access appropriate agricultural skills for the development of agriculture as
an industry.

312. The DAFFin conjunction with the District Municipalities and the municipal health
services have heldPesticides Safety Awareness campaigh variougprimary schools
nationwide. The campaign is part of theDLJF NIl YSYy 1 Qa RNAGS (G2 AyO
awareness among people after some communihaseexperienced sporadic incidents
of children becoming ill because of a lack of knowledge of pesticitles5 S LI NI YSy G Qa

184 GeneraHousehold Survey 2013
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planisto introduce more sustainable interventions that will create awareness among the

previously disadvantaged communities. It also entrenches the commitment to a safe
environment and management of pesticides and the intention to eradicate the unlawful

street vending of pesticides.

Agriculture had increased its contribati to the GDP up to 5,8¥the second quarter of
2012. The financial sector has also thrown in itdglit behind agricultureln 2012the
Land Bank and thAfrican Development Bamtered into a R1bn funding agreement to
help emerging and commercial farmers get finance.

The National School Nutrition Programme (NSN#hs to promote better quality
education for the poorest learners by providing a daily meal to learners benefiting from
the programme.During the 2009/10 financial year, the National School Nutrition
Programme (NSNP) made a valuable contribution to theaBemental goals of learner
performance and access to education, through providing a daily nutritious meal to 7 125
273 learners. For the first time the programme was successfully extended to quintile (Q)1
secondary schools in April 2009. The programmigheéh be phasedn to include Q2 and

3 secondary schools in 2040d 2011respectively Table 10below shows the extent of

the programme in the various provinces from 2010 to 2013:
NG| S kN | ONW |G | MP Lp RSA

#2010| 530 792 | 851 | 647 | 610 | 692 | 49 | 758 | 876 678
w2011 504 843 | 861 | 715 | 767 | 788 | 445 | 824 | 946 = 731
w2012 482 864 | 830 | 754 | 719 | 87 | 461 | 835 | 940 740
w2013 519 884 | 80 | 713 | 769 | 815 | 490 | 832 | 932 745
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Article 17: Right to education and culture

315. Section 29 of the Constitution provides for the righeducation8®

316. Educational attainment outcomes continue to improve with improved access to
educational facilities and services. Among individuals aged 20 years and older, the
percentage who attained @de 12 as their highest level of education increased from
21,9% in 2002 to 27,7% in 2013. The percentage of these individuals with tertiary
gualifications furthermore improved from 9,3% to 12,8% whilst functional illiteracy
declined from 27,3% to 16,2%theen 2002 and 2013

317. With regards toattendance of an educational institutisnnationally, 73,5% of persons
aged %24 were attending educational institutions 2013 AsTable 11below shows,
this is almost the same level as observed in 2002 whemttemdance rate was 73,6%.
Whilst the percentage in this broad age group has not changed, at pealZages T T M C
years, attendance is almost universal

B85 H dvedymn@ bas the right
(@) to a basic education, including adult basic education; and
(b) to further education, which the state, through reasonable measures, must make
progressively available and accessible.

(2)Everyone has theight to receive education in the official language or languages of their choice in
public educational institutions where that education is reasonably practicable. In order to ensure the
effective access to, and implementation of, this right, the state memhsider all reasonable
educational alternatives, including single medium institutions, taking into aceount

(@) equity;
(b) practicability; and
(c) the need to redress the results of past racially discriminatory laws and practices.

(3)Everyone has the right to establish and maintain, at their own expense, independent educational
institutions that

(a) do not discriminate on the basis of race;
(b) are registered with the state; and
(©) maintain standards that are not inferior to standir at comparable public

educational institutions.
(4) Subsection (3) does not preclude state subsidies for independent educational institutions.

18 General Household Survey, 2013
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Percentage

WcC EC NC FS KIN NW GP MP LP RSA

m2002 66,6 77.2 67.6 74.4 725 70,2 70,7 785 80,2 73,6
2013 689 75,5 71,6 711 75,2 72,9 70,4 72,3 80,2 73,5

318. Literacy rates can be used as a key social indicator of development. In this esjable
12 below shows,the percentage of individuals over the age of 20 years who could be
regarded as functionally illiterate has declined from 27,3% in 2002 to 16,2% in 2013.
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319. A significant development in the education sector since the presentation of the first
periodic report has been the restructuring of the national department responsible for
administering education in South Africa. Following the 2009 elections, the new
administration split the Department of Education into two national departments: the
Departmentof Basic Education and the Department of Higher Education and Training.
The rationale underpinning this change was recognition of the need to intensify and
strengthen educational improvement initiatives at all levels of the education system,
from foundatian phase through to tertiary level.

320. The almost universal access to primary education has been made possible through the
implementation of a range of initiatives, during the period under review, aimed at
Syadz2NAy3a £ SINYSNEQ | GhéSchodlingiygtem: Y R G KSA NJ NB (¢

321. Legislative and polidypitiatives includethe adoption2 ¥ | LR2F 508 AEKPER2 a ®
SA Schools AA996 was amended by tHeducation Law Amendment Act, 208&vhich
authorises the declaration of schools in povestyickent NB | & -FISES &yOKe2 2 f 4 €
YWyRrSSQ ao0Kz22fa LRtAOE Aa RSAAIYSR (2 &adzZli2N

322. Another important initiative ighe provision of free transport for learnemgho live far
away from schools

323. In acknowledging that many lesers have to walk long distances to reach schools,
especially in rural areagjovernment introduceda learner transport schemehich is
designed to ensure that all learners have access to schoMiagy challenges remain in
ensuring safe and adequate trgort to learners. Some of the provincial departments
have also explored hostel facilities for learners to reduce the demand for learner
transport.

324. A child cannot learn on an empty stomach, that is why laional School Nutrition
ProgrammgNSNP) waisitroduced to ensure the right of poor children to basic food and
education.The programme was rolledut further during the period under review.he
programme ensures that nutritious meals are served to deserving learners on all school
days. The programme also provides an incentive for children to attend school regularly
and punctually.Theoverall purpose is to enhance learning capacity and anpraccess
to education of primary and secondary schéedrners. The objectives are enhance
learning through school feedingy strengthemutrition education in schoolsptpromote
food gardens in schools an@ develop and strengthen partnerships émhance the
programme. The NSNP is funded through a Conditional Grant that is transferred to
provinces according to the Division of Revenue Act (DORA) and other directives from the
Department of Basic Education and the idaal Treasury.

325. In 2012, theNational Curriculum Frameworfor children from birth o four years of age
and theGuidelines for Desloping Learning Programmesere finalised. There are now

187 Act No. 24 of 2005
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19 261 registered early childhood development (ECD) centres with just under 845 000
children receiing ECD and partial care services.

326. TheKha Ri Gude Mass Literazgmpaign for adults reached 2 243 766 adults between
2008 and 2011, with 665 246 adults in classes in 2012.

327. The significant number of policy interventions has been institugating the peiod
under review The Accelerated Schools Infrastructure Delivery Initigth@®IDl) has been
introduced to ensure consistency in the provision of infrastructure and address backlogs
in construction and maintenancén October 2012, new schools were opédre villages
at Liboee and Lusikisiki in the Eastern Cape. These schools were the first of 49 mud
schools idenfied for replacement in 2012 und&sSIDI. Asidi is thedt programme of its
kind to bring togther government and privaterfancialinstitutions in a wayhat aims to
get rid of all mud schools and inappropriate structure2By5. With a budget of more
than R8,2 billion ovethe next three years, the programme will replace 486d schaols,
provide water and sanitatin to 1257 schools, and elgricity to 878 schools

328. A further practical policy innovation has been the introduction of workbooks. Workbooks
are providal to children in grades 86. The Guidelines for thedRonalisation of Small
or_Nonviolable School€® provide for the implementiion of agreements with land
owners in terms of section 14 of SA Schools Act, ¥99@&d the Merger and Closure of
rural and farm schoolsSouth Africa has adopted Education White Paper 6: Special Needs
Education: Building an Inclusive Edimatand Traimg Systemln 2005 the National
Department of Education published three sets of guidelines for the implementation of
White Paper 6% The national Bpartment of Basic Education has also adopted the
National Strategy on Screening, IdentificatidAssessmenind Supporf! to guide the
policy by defining the process of identification, assessment and enrolment of learners in
special schools. Théuidelines for Responding to Learner Diversity in the Classroom
through Curriculum and Asssment Policy Statemenifsis intended to provide practical
guidance to school managers and teachers on planning and teaching to meet the needs
of a diverse range of learners.

18uly 2009

189 Act No. 84 of 1996

190The Conceptual and ®mtional Guidelines for the Implementation of Inclusive Education: Full Service Schools
¢ These guidelines explain the main principles, upon which full service schools are founded, describe their
characteristics and outline the institutional developmeffitsoich schools.

The Conceptual and Operational Guidelines for the Implementation of Inclusive Education: Full Service Schools
as Resource CentreBhese guidelines provide a conceptual framework for an inclusive education system. They
provide, inter alighat disability should be seen not only in medical terms, but also in terms of the rights of the
disabled person.

The Conceptual and Operational Guidelines for the Implementation of Inclusive Education: District Support
TeamsThese guidelines sketch thale of support providers employed at the National Department of Education

to assist education institutions such as schools and early childhood centres to identify and address barriers to
learning and to promote effective teaching and learning.

1912008

1922011
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329.

330.

331.

332.

333.

The Annual National Assessmenf&NA)were introduced in 2010with the aim of
improving the quality of éucation. Unless the DBE was able to assess and diagnose
learner problems using a national diagnostic instrument it would be unable to reach the
desired outcomes for lgaers. ANA provided learners, teachers and parents, and also
districts and schools, wituseful diagnostic information on areas of difficulty, which led

to restructuring by the DBE of targeted remedial programmes. ANA also encouraged
schools to celebrate areas of outstanding performance. The Annual National Assessments
are standardised natimal assessments for languages and mathematics in the
intermediate phase (gradesd6) and in literacy and numeracy for the foundation phase
(grades X 3). The question papers and marking memoranda (exempaesupplied by

the national Department of Bac Education and the schools manage the conduct of the
tests as well as the marking and internal moderation.

ly al NOK HnAnmoX GKS 5SLJzieé aAyAralieNaudg .| aA0
projectat the Sunward Park High School in Boksburg whignO YS G KS UN& G LJdzo
to transform learning into a fully digital platform. More than 1 200 learners from grades

eight to 12 use this digital educational platform to log into the school portal and
R2gyft 2R GKS GSE(O022] %jed. AI$hO st Of thé &chodl feard 3 NI F
in 2013, the entire school, began using thiearning tools.

In June 2013, the North West Provincial Government announced that it would write off
2O0SN) wnH YATEtA2Y Ay @2dziK o0 dzN&floiNpoorR®io (1> T2
RAalFIRGIydlr3aSR o0l O13INRBdzyRa ¢K2 KIFR &addzRASR
Scheme. As from April 2013, provincial departments have been budgeting and
administering their bursary programmes.

In November 2013, the Minister of High&ducation and Training hosted the Brazil,

Russia, India, China and South Africa (BRICS) meeting in Paris, France, on the margins of
0KS oT0K aSaaAirzy 2F (GKS ! yAGSR bliA2ya 9Rdz
(Unesco) General Conference. The aias to strengthen collaboration between BRICS
universities, partnerships and knowledge exchanges and investigate how information and
communications technology could be used effectively to improve the quality of learning.

In short,we are encouraged thate have more children going to school. The number of
children attending Grade R has more than doubled, moving from about 300 000 to more
than 700 000 between 2003 and 202 Student enrolment at universities has increased
by 12% from 837,779 in 2009938,201 in 2012/13, while Further Education and Training
College enrolments increased from 345,566 in 2010 to 657,690 in 201PhE3matric

pass rate has gone dpm around 61% in 2009 to 78,2% in 2@i®I the bachelor passes
improve each yearWhat is nore impressive with the achievement of the education

193|n 2003 there were 315,387 students enrolled in Grade R, according to the basic education department. By
2011, enrolment had increased to 734,654. In 2013, it had increased to 779,370. These figures include both
public and independent schools.
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targets is that the proportion of girls attending primary, secondary and tertiary education
has improved significantly.

334. Having achieved almost universal access to primary education, South Africa is now
focusing on improving the quality of the education, expanding the provision of
infrastructure, facilities and learning resources, and strengthening the capacity of the
educator cadre to deliver an enhanced range and quality of basic education.

Case law

335. During the period under reviewniportant court decisions contributed to improve the
realization of the right to education. The judgmentThe Governing Body &ivonia
Primary School The MEC of the Gauteng Rement of Educatioff* highlights the
continued racial disparities in our schooling system as the court found that school
governing bodies may not have an unqualified power to decide upon the admissiicy
to public schools.

336. In Head of Department, Department of Education, Free State Provinagdkeri/High
School; Head of Department, Department of Education, Free State Province v Harmony
High Schoét® the Court consideredhe rights of pregnant learners and policies which
state that pregnant learners must be absent from school for a certain pefitiche. In
this case, a 1§ear old learner in Grade 10 at Harmony High School in the Free State fell
pregnant. She continued attending classes and passed her grade 10 examinations. The
following year she returned for grade 11 and attended classes fofitsteand second
terms. During the winter school holidays she gave biBhe then returned to school for
the third and part of the fourth school terms. In October, only a month before final
SEFYAYLFLGA2Yy& YR Ay I 002 Npolicy, d&leagnararid heit KS 3 O
mother were instructed that she would not be admitted to school for the remainder of
the year and should return only in January of the next year. This meant that the learner
would not be allowed to write her yeaand examinatios and would then have to repeat
gradell.

337. ¢KS /[ 2dz2NIi F2dzyR GKIFIG GKSasS LRtAOASa @Azt
therefore ordered that the policies must be reviewed. The Coartsideredthe policies
and found that the policies differg¢iated between male learners and female learners. At
Harmony High School only pregnant learners (or learners who have given birth) are
required to leave schoa@j male learners who are equally responsible for the pregnancy
are permitted to continue their eacation without interruption and the policy contains
y2 LINPQ@A&AAZ2ZYA NBIFNRAYy3I | aftSIH@S 2F | 0aSy
policies lead to unfair discrimination, as it treats boys and girls differently.

1942012 (5) BCLR 537 (GSJ)
1952013 (9) BCLR 989 (CC)
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338. Secondly, the policies limit pregnaftS I N SNB Q Fdzy RF YSy d I f NRIKIG
terms of section 29 of the Constitution by requiring them to repeat up to an entire year
of schooling. Although in theory they are entitled to return to school and therefore to
complete their education, manlearners simply cannot afford to add an extra year to
their studies. Moreover, statistics from Harmony indicated that-#liwds of the learners
who fell pregnant never returned to complete their secondachool education. The
policiesthus have drast8 F F SOt a 2y f SFNYSNBQ FoAfAGe G2

339. ¢CKANRf@&@sX (GKS LRtAOASA @A 2t priiaSyrandt b8dilyNaydS NA Q N
psychological integritipy obliging them to report to the school when they believe they
are pregnant. In adition, all other learners are required to report to school authorities
when they suspect that a fellow learner is pregnant. The policies thus have the effect of
creating an atmosphere in which pregnant learners feel the need to hide their
pregnancies rater than seek help from school authorities for medical, emotional and
other support.

340. The case oWestern Cape Forum for intellectual Disability v Government of the Republic
of South Africk® involvedthe rights of severely and profoundly intellectually dikel
children in the Western Cape In addition to these judgments, there are further
judgments which were handed down during the period under review which also pertain
to the right to educationt®’

The right to cultural practices

341. In relation to theright to participation incultural practices2 ¥ 2 Yy S QsectidhR® A OS =
and 31 of the Constitution appl? The section 31 right protects both individual and
group interests in cultural integrity.

342. Government is constantly mindful of the fact that South Africa ¢®untry of rich cuiiral
diversity.Perhaps one of the most outstanding things about South African culture is that
it is not one single culture, but rather a range of different cultures representing every

1962011 (5) SA 87 (WEC

197 Centre for Child Law MEC forEducation, Gauten@008 (1) SA 223 (THoérskool Ermele Head of
Department of Hucation: Mpumalanga&009 (3) SA 422 (SC&pverning Body of the tha Musjid Primary

School v Essay N.2011 (8) BCLR 761 (G@y Minister of Education (Western Cape) v Mikro Primary School
Governing Bodf2005] 3 All SA 436 (SCA)

198 cEmerydne has the right to use the language and to participate in the culturaf lifeir choice, but no

one exercising these rights may do so in a manner inconsistent with any provision of the Bill ofRighty. R & o ™
a 6 Redsons belonging to a cultural, religious or linguistic community may not be denied the right, with other
members of that community

€) to enjoy their culture, practise their religion and use their language; and

(b) to form, join and maintain cultural, religious and linguistic associations and other organs of civil
society.

(2) The rights in subsection (1) may not be ex@xdiin a manner inconsistent with any provision of the
Bill of Right® ¢
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level of a very stratified community. Hybrid mixes of these different cultures also exist,
making South Africa one of the most culturally diverse countries in the world.

343. As a result government is continuously seeking to overcome the legacy of past
discriminatory practices and strives to develop aration, united inour diversity. The
country has thus undertaken not only to promote diversity and tolerance but it has also
taken positive measures to promote the rights of minority groups. The Department of
Arts and Culture (DAC) is specifically tasikedreate an envonment conducive to the
growth and developmerg ¥ { 2dzG K ! FNAOF Q& | NIa FyR Odz i d:
the improvement, reorientation and expansion of the arts and culture sector to serve
{2dzi K ! FNAOF Q& O defsiandsNd develghSuiRreservetSiueh Afiican Q a
culture so as to ensure social cohesion and nahbailding. For exampleas part of our
efforts to promote nclusive citizenships, the DAGsted no lesshan eighty community
conversations held throughow®outh Africa to determine from communities the kiofi
a20ASGe (GKSe &4SS| 1 G2 o0dzAf RP ¢ K StizssNatomaly @S NE | (
Summit on Social Cohesidmeld in Kliptown in July 2012. The summit brought together
South Africans; black dnwhite, womenand men, rich and poor, young and old, urban
and rural, with a diversity of beliefs, seeking to unite them ureleommon declaration
and through a practical programme of action.

344. As part of implementing théMzansi Golden Econonstrategy tle DACcontinued to
support major cultural events in dlie provinces. Some of the events supported include:
the National Arts Festival, the South African Music AwahdsMbokodo Awards, Joy of

WETT X al Ldzy3dzosS ! NI & cAfidgadMugid Redivaliiti€ape. dz& St Q
Town International Jazz Festival and the Mangaung African Festival (Macufe), to mention
a few.

345. An estimated total of 25 000 job opportunities were created in the paspt®of years
as a result of some twentgight cultural evets supporied by the DA@Gcross the country.
Future plans are to upgrade some thfese events with a view to enhancing their
contribution to the goals of nation building, social cohesion aadonomic
development!® The Department of Arts and Culture hdsmonstrated its unwavering
commitment to bring arts, culture anderitage activities into the mainstream to provide
economic and transformational tools for the vast majoritySafuth Africans. This sector
y2g FT2N¥a |y SaaSyidAil t GradthNIath. Frere {s YrazieK | F NA
appreciation of the contribution of the arts to the GDP of the nation.

346. The Commission for theromotion and Protection of the Rights of Cultural, Religious and
Linguistic Communitigs a $ate institution supporting constittional democracyin South
Africa It draws its mandate from the Constitution and the Commission for the Promotion
and Protection of the Rights of Cultural, Religious and Ling@stiomunities Act of
20022%

99DAC, Annual Report 20013
200 Act No. 19 of 2002
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347. The Commissiohas been operational since 2003 aisdmandated to promote respect
for and further the protection of the rights of cultural, religious and linguistic
communities; promote and develop peace, friendship, humartitygerance, national
unity among and within cultural, religious and linguistic communities on the basis of
equality, nondiscrimination and free association; to promote the right of communities
to develop their historically diminished heritage and to reasgncommunity councils.
The Commission works along five key strategic areas: public education and information;
investigation and dispute resolution; policy and research; community councils; and
national consultative conference.

Rights of indigenoupeoples

348. South Africa's approximately 320,000 indigenous citizens include the San pedylas
Khwe, and Khomanithe Nama Communities, the Griqua associations and Koranna
RSAO0SYRIydas FtyR GKS aNBGADItAAlG YiKaRAAlI y3§
In the apartheid period, indigenous identification and culture were discouraged, and
many Khoisan people were forced to learn Afrikaans as their primary language. In 1996,
the postapartheid South African government took steps toward recognizingskhoi
rights in Article 6 of the Constitution, requiring the Pan South African Language Board
Otly{![.0 (42 LINRY2GS y2i 2yfte G(KS StS@Sy =2
FYR {Fy flFy3dad 3SaqQo tFy{![. ONBIFIGSR I YK2)

349. Following the first democratic elections in 1994, and as part of a comprehensive strategy
to implement the new South African Constitution, particular attention was also paid to
the question of the constitutional accommodation and recognition of Sai dentity.

With a view to giving effect to this objective, the Government decided in 1997 that there
be established a National Griqua Forum. This body then proposed that a national body
be established to represent the Kh8an communities in South Africa thaould serve

as a single body with which Government would consult on all issues relating to the Khoi
San. On 27 May 1999 a national retatutory body that became known as the National
KhoiSan Council (NKC) was established. The NKC consists of 21 nanavarBom the

five main groupings of Kh&an society.

350. The function of the NKC is to consult with government on matters pertaining to, and
affecting the Kheban people. Currently the NKC has aided government by providing
expert council on the recognim of the KhoiSan as well as providing assistance when
researching the history of the KhSan. Most importantly, the NKC had extensive input
in drafting the National Traditional Affairs Bill, as it relates to the {Saoi.

351. In addition, South Africa hasmplemented and funded practical steps and significant
educational, economic and scientific programmes for the protection and promotion of
indigenous people. Known as thimdigenous Knowledge Systenthis ambitious
programme brings together indigenous comnities, universities, research centres and
economic partners and enjoys the support of the government.
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352. The Department bScience and SOKyYy 2f 238 Q& bl GA2YyIf LYyRAIASY
Office (NIKSOhas received international recognition for its innowat in enhancing
indigenous knowledge systems in the country.

Heritage

353. The DAG@eclared 2012 thgear of heritage irder toincreasefocus on preserving and
LINE Y2 GAY 3 2cdeidl eftagy, GvishEp&ticular emphasis on our liberation
heritage.Specificallythe sacrifices and contributions of sorokthe heroes and heroines
of our struggle for national liberatiowere celebrated. Significant pgress has been
made in implerenting the twentynine heritage projectsacross the country. These
include the completion of the Steve Biko CentreGimsberg in the Eastern Caghe
opening of the museum component ofdadom Parkthe building of a road linking
Freedom Pdeand the Voortrekker Monumenthe completion of the Ncome Museuim
Northern KwaZuldNatal and the Matola Monument and Museum in Mozambique.
PNEINB&da 6AGK NBFAdINDAAKAYIA GKS F2NN¥SNI t NBaA
Bizana and with building an interpreting centvée have also developed policies on living
heritage, Unde Water Cultural Heritage, Digitisation and HumadResources
Development strategies for heritage

354. TheNational Heritage Council of South Afrisaa statutory body that is responsible for
0§KS LINBASNII (A 2 ytage Bincé iks $ceridndisgbiubi ZD&4, itkh&sNIA
managed to place heritage as a priority for nation building and national ideftitg.
important areas that the NHC focuses on are policy development for the sector to meet
its transformation goals, public awareness and education, kedge production in
heritage subjects that were previously neglected, including the funding of projects that
place heritage as a soesronomic resourceThe South African Heritage Resources
Agency is a statutory organisation established under the Natldedtage Resources Act,
1999 as the national administrative body responsible for the protection of South
I TNR OF Q& O dehelAdeallodvs the Srivdiple kha Beditage resources should be
managed by the levels of government closest to the comitgun

Language

355. The promulgation of the Pdranguage South African Board Act of 1885 been applied
in South African cultural and language communities so as to protect and promote their
indigenous languages. It takes into account the broad acceptaniegoistic diversity,
social justice, the principle of equal access to public services and programmes, and
respect for language rights. This is indicative of the integration of indigenous peoples
which South Africa seeks to achieve through the recogniidhe multiple cultures and
linguistic communities who all live in South Africa.

201 Act No. 25 of 1999
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Creation of the Department of Traditional Affairs

356.

357.

358.

359.

Chapter 11 of the Constitutiostates that the institution, status and roles of traditional
leadership, according toustomary law, are recognised, subject to the Constitutidme
establishment of theDepartment of Traditional Affairas approved by Cabinet on 5
March 2008. The former Department of Provincial and Local Government was given a
mandate deriving from a Mah 2008 Cabinet decision to drive the processes for the
establishment of this new department.

The strategic role of the department is not only to assist the institution of traditional and
the Khoisan leadership to transform themselves to be strategiatrmas with
Government in the development of their communities, but also to coordinate the
traditional affairs activities of the Department and those of other Departments at
national, provincial and local government levels. This is meant to ensure thahteds

in terms of development, service delivery, governance, access to indigenous knowledge
systems, traditional courts and indigenous law, traditional healing and medicine are
adequately met.

The Department of Traditional Affairaias established i\pril 2010 to underline the
critical focus on traditional leadership. This signifies the importance that is placed on the
role and place of traditional leaders in the lives of people, especially in rural areas. The
department is working on a range of padis which, among other things, include policy

on unity and diversity, initiation, traditional healing, traditional leaders protocol, family
trees, involvement of the Khoisan people in the system of governance in South Africa,
and remuneration and benefitef traditional leaders based on uniform norms and
standards.

In 2011, the Department introduced théational Traditional Affairs Billvhich provided

for the recognition of KheBan communities, leaders and councils. The Bill also provided
for the establshment of an advisory committee which would investigate and make
recommendations on the recognition of Kiean communities and leaders. In order to
accommodate all the matters relating to the Ki®an, it was decided to replace the
Traditional Leadershignd Governance Framework Act, 2868&nd the National House

of Traditioral Leaders Act, 208% with a single comprehensive Bill dealing with all
matters relating to traditional and Kh&an leadership and governance matters as well
as matters relating to theéhouses of Traditional Leaders. This recognition is now
contained in the National Traditional Affairs Bill. This Bill makes provision for the Khoi
San to indisputably become part of traditional structures and will ensure that the
interests of the Khebanwill in future be protected and promoted. Furthermore, to
ensure uniformity, existing legislation is also to be consolidated.

202 Act No. 41 of 2003
203 Act No. 22 of 2009

102



REPUBLIC OF SOUTH@G®&RDMBINED SECOND PERIODIC REPORT UNDER THE AFRICAN CHARVTERDREQME'S RIGHTS
and INITIAL REPORT UNDER THE PROTOCOL TO THE AFRICAN CHARTER ON THE RIGHTS OF WOMEN IN AFRICA

Traditional leadership

360. The Constitution recognises customary law as an independent source of law, embodied
in the customaryaw is the custom of traditional leadership amongst others. The National
House of Traditional Leaders was established in terms dfittenal House of Traditions
Leaders Act, 199! Its objectives and functions are to promote the role of traditional
leadership within a democratic constitutional dispensation, enhance unity and
understanding among traditional communities and advise national government.
Provincial houses of traditionaddders were established in eight (8) provinces, namely
the Eastern Cape, Western Cape, Northern Cape, Kwhiathl, the Free State,
Mpumalanga, Limpopo and North West. Unlike the other provinces, Gauteng only has a
Council of Traditional Leaders and nd®@vincial House of Traditional Leaders.

361. The Traditional Leadership and Governance Framework 2@83% provides for the
establishment of local houses of traditional leaders. The national and provincial houses
of traditional leaders enhance the @perdive relationships within national and
provincial government, while the establishment of local houses of traditional leaders
deepen and cement the relationship between municipalities and traditional leaders on
customary law and development initiativeEheActhas transformed the composition of
traditional councils to provide for elements of democracy.

362. Closely connected to the role of traditional leadership in South Africa is the position of
customary law. The status and relevance of customary law inhSafrica has been
acknowledged by the Constitutional Court, howeverstomary law and the institution
of traditional leadership cannot be used to perpetrate racial discrimination as it would
then fall foul of the ConstitutioR%

204 Act No. 10 of 1997

205 Act No 41 of 2003

206 Bhe v Magistrate Khayediha2005 (1) BCLR 1 (G@y Alexkor Ltdv Rchtersveld Communit®003 (12) BCLR

1301 (CC)n Shilubana and Others v Nwamit2808 (9) BCLR 914 (@Q)ispute arose between Ms Shilubana,

the daughter of Hosi Fofoza Nwamitwa and Mr Nwamitwa, the sdfosi Malathini Richard Nwamitwa. On 24

February 1968 Hosi Fofoza died without a male heir. At that time, succession to Hosi (the Chieftainship) was
I2OSNYSR o0& G(GKS LINARYOALX S 2F YIES LINAY23ISYAGdzINBED® ¢KS|
y2i O2y&ARSNBR F2NJ 0KS LRaAAGAZ2YT RS&ALAGS o6SAy3a 27F | 3!
succeeded him as Hosi of the Valoyi community. The dispute in this case arose following the death of Hosi
Richard on 1 October 2001. The Consiithal Court explained that the issue to be decided was whether the
community has the authority to restore the position of traditional leadership to the house from which it was

removed due to gender discrimination, even if this discrimination occurreat poithe coming into operation

of the Constitution. The Court reiterated that Section 211(2) specifically provides for the right of traditional
communities to function subject to their own system of customary law, inctpdimendment or repeal of laws.

If the traditional authority had only those powers accorded it by the narrow view; it would be contrary to the
Constitution and would frustrate the achievement of the values in the Bill of Rights as Section 39(2) of the
Constitution obliges the Court to dele@ the customary law in accordance with the spirit, purport and aims of

the Bill of Rights.
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Harmful cultural practies

363. Harmful practices, which negatively affect the fundamental rights of women and girls, are
more fully discussed in Part B of this repdfiarmful cultural practices arexpressly
prohibited in South Africa. Ithis regard, the Equality Actestion 8 (d), stipulates that
unfair discrimination on the ground of gender includésl y & LIN: OGA OS> A
traditional, customary or religious practice, which impairs the dignity of women and
undermines equality between women and men, including the umidéng of the dignity
andwelltd SAy3 2F GKS 3JIANI OKAf RdE

364. G 1 dziKgltl¢é¢ Aa F F2N¥Y 2F [oRdzOGA2Yy GKIF G Ay
' YIYy FYR KA&a FNASYRa 2NJ LISSNER ¢gAGK GKS Ay
family to endorse rarriage negotiationsUkuthwala was traditionally intended for
people of the same age group who, in the normal course of events, would have been
expected to marry each other and never intended to apply to minor children. However,
forced marriage of girlssayoung as 12 to adult men, is still practiced in some remote
villages in in the country. In most circumstances, victims maintain silent acceptance and
tolerance of the practice.

365. The Commission for Gender Equality commissioned a gudy ¢ | | dziKazuld I Ay
Natal: an investigation into state prevention and respodsesAY HAMH® ¢KS |/ C
concluding remarks commended the Office of the Premier for initiating research into the
extent of harmful traditional practices in the province, as well as theatapent of Social
5SSt 2LIYSyidQa 2dziNBIFIOK I|yR | gl NSySaa AydasS
individual cases and support for victims of Ukuthwala. The CGE also acknowledged the
positive measures put in place by the Department of Education and comPevihcial
Cabinet Leadership for its endeavours in calling for collaboration between departments
and civil society organizations to support children at risk.

Article 18: Right to protection of family, women, children and the disabled
(including the righ to housing and social security)

366. The equality clause in the Constitution expressly mentioastal status as one of listed
groundsupon which unfair discrimination is prohibitedThe5 { 5 Q&8 2 KA GS t | LIS
Families in South Afriéd provides thatalong wth the economy, polity and education,
the family is universally viewed as one of the essential sectors without which no society
can function. The family influences the way society is structured, organised, and

functions.

367. The solemnisation and registratioof civil marriages, customary marriages and civil
unions are managed by the Department of Home Affairs. Civil marriages are governed by

207 October 2012

104



REPUBLIC OF SOUTH@G®&RDMBINED SECOND PERIODIC REPORT UNDER THE AFRICAN CHARVTERDREQME'S RIGHTS
and INITIAL REPORT UNDER THE PROTOCOL TO THE AFRICAN CHARTER ON THE RIGHTS OF WOMEN IN AFRICA

the Marriage Act, 196%8 and regulations issued in terms of the Act. South Africa also
recognizes customary marriagesdbgh the Recognition of Customary Marriages Act,
1998% which became effective in November 2000. Civil unions are recognised is term
of the Civil Union Act, 2006°

368. The Civil Union AcR006allows anyonetegardles of their sexual orientatiortp marry
either through a civil union, a civil marriage or a customary marri@ggé. unions may be
conducted bydesignated marriage officers for specific religious denominations or
organisations and designated officers employed by the Department of Home Affdirs a
GKS al 3A&0NI GSaQ /2dz2NIad ! (i bé géseéntiat thes 2 02 Y
ceremony.Requirements for registering a Civil Uniare that oth persons must be 18
years or aller and koth persons may not be already nnd in terms of any other Act.
Furthermore, with regards to the rightsf LGBTI persons in South Africa, in addition to
havinglegalised samaex marriagedoth joint and step adoption by sarsex couples
is allowed

Case law relatingo marriage

369. In addition to the casdaw mentianed under the right to religiomas discussed in the
report, awurts have interpreted other clauses in the Bill of Rights, including equality,
human dignity and sexual orientation, to give concrete recognition to the rights of
marriage. AConstitutional Court écision in this regard involvedelissue as to whether
non-nationals who arenarried to South African citizens ought to enjoy rights regarding
the processing of residence permits above tha@njoyed by other nomationals The
Court affirmed that nomationalswho are married to South African citizens are entitled
to such special right8*

Women and children

370. {2dziK ! FNAOI KlFa YIRS AA3IYyATAOIY(d LINRIAINBaa
rights. This progress is discussed in detail in Part B afeibast.

371. Two major legislative developments occurred during the period under review in relation
G2 OKAf RNBYyQa N HKitied KA ¥ R NRGH &vad eBaiitRdOritod CA NE&
law,dza KSNA Y3 Ay | yS¢g €SIt RAALISyaldAzy F2NJI
rights in the country. The Act sets out principles relating to the care and protection of
children. It provides that the best interest of the child should always be anpawat
O2yaAARSNI GA2Y 6KSY RSIHEAY3 6AGK OKAt RNByQa
rights in addition to making provision for adoption. The Act also addsessiel abduction
and trafficking in children.

208 Act No. 25 of 1961

209 Act No. 120 of 1998

210 Act No. 17 of 2006

211 Dawood& Another, Shalakfi: Another, Thomas & Another v iMter of Home Affair2000 (8) BCLR 837 (CC)
212 Act No. 38 of 2005
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372. During the period under review, thle Y LXXf SYSy Gl GA2y 2F (GKS / KAf RN
the terminology previously used in respect of children. It has also defined the parental
rights and responsibilities that parents or other parties may have, and confers equal and
joint guardianship statug y LJr NByida 2F OKAf RNBY 02Ny TN
interest is a constitutional right of every child. In all matters concerning a child, the best
interests of the child is paramount. The Act provides a list of factors that have to be
consideredK Sy RSGOGSNXAYAY3A | OKAfRQa o6Said AyidSNB

373. ¢KS / KAfRNBYyQa ' OGX wnnp OFYS Ayd2 TF2NDS
responsibilities and rights that a person may have in respect of a child, include the
responsibility and the right to care for the chitd,maintain contact with the child, to act
as guardian of the child; and to contribute to the maintenance of the child. The biological
mother of a child, whether married or unmarried, has full parental responsibilities and
rights in respect of the childThe biological father of a child has full parental
NEaLRyaArAoAtAGASa FyR NAIKGA Ay NBaLISOG 27F
AT KS 461a YFENNASR (2 GKS OKAtRQ&a Y2GKSNJ I
words, whenthe m& SNJ FStf LINBIAYylIydo 2N G GKS GAYS
between these events.

374. Unmarried fathers have full parental responsibilities and rights in respect of the child if
Fd GKS GAYS 2F GKS OKAf RQa o anmdirslaionghtp; A a f A
or even if he is not living with the mother or has never lived with her, he is identified as
0KS OKAftRQ&a FTIFIGKSNI 2N LI e&a RFEYF3ASa Ay (SN
O2yiNROGdzGS (2 GKS OKA fp&iOkandodariidtey & hag Hed T 2 NJ |
G2 O2yGNROdziS G261 NRa GKS OKAfRQa YIFAYGSyl )

375. However, this does not affect the duty of a father to contribute towards the maintenance
of the child. If there is a dispute between the unmarrfather and the mother of a child
regarding any of these conditions, the matter must be referred for mediation to a family
advocate, social worker, social service professional or any other qualified person.

376. Both parents have a legal duty to support thehildren. Where children are not given
NEFraz2ylroftS OFNBZ (KSy (GKS O2dz2NIi Y& NBY2@S
child care provisions. The duty of parents to support their children ends when the
children become independent, for example whiey marry, or when they become self
supporting. If the children are not living with the mother or the father, the person who is
looking after them can apply for maintenance from the parents. For example, if a child is
living with the grandparents, the gndparents can apply to get maintenance from the
father and the mother of the child.

377. When people become parents they have legal responsibilities and rights in respect of

their children. Parents must give their children enough support to live at the same
standard of living as the parents. This duty continues until the children are self
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378.

supporting. This support includes food, clothing, housing, medical and dental expenses,
and education. Children are minors until they reach the age of 18.

Secondly, theChill Justice Act2008* was enacted into law. The Act establishes a
criminal justice system for childrewho are in conflict with the law and are accused of
committing offences. It entrenches the notion of restorative justice in the criminal justice
system in respect of children who are in confligthwthe law. The Child Justice Act is
discussed in paragphs 88 to 101 of this report.

Improvements to the maintenance system

379.

380.

381.

382.

383.

384.

The Maintenance Act, 1998 provides the framework for monitoring and implementing
maintenance orders. It provides for the handling of complaints received from persons
seeking maintenare; who have experienced difficulties with the tracing of maintenance
defaulters and the enforcement of maintenance orders, as well as complaints from the
respondents on the inability to comply with the maintenance orders and of abuse of the
maintenance syem. Thelsondlo Projecthelped to alleviate the problem of tracing
defaulters through the training of investigators. This project has delivered better
maintenance services.

In order to protect minor children the Department of Justice and Constitutiona
Development has over the past 20 years been committed to ensuring the protection of
children in our society. One of the areas which have a profound impact on the lives of
children is that of maintenance.

In an effort to address the neglect of childrand youth in society, the Department has
identified child maintenance as one of its key priorities. It receives more than 200 000
new applications annually which are tragically indicative of the growing trend of child
neglect in our country.

Parents argointly responsible to maintain their children, yet today the responsibility of
financially maintaining children often rests on the shoulders of single mothers who in
many instances do not receive the financial support from the biological father. These
single mothers then face laborious court applications to bring these fathers to book.

The Department continuously puts steps in place to improve the maintenance system.
These steps contain both proactive and reactive measures. Proactive measures target the
making of orders prior to default. Many orders were poorly framed and this contributes
to the incidence of maintenance default. The defaulter will now pay the beneficiary
directly into their bank account.

It was further felt that increasing the efficiency and effectiveness of the use of recovery
measures would ensure that there was an increased success rate in the payment of

213 Act No. 75 of 2008
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outstanding maintenance to beneficiaries. A zero tolerance approach was adopted whe
dealing with maintenance defaulters. This includes the attachment of pensions for
maintenance.

385. The Department has appointed complaints managers and maintenance investigators in
Fff NB3IA2ya G2 YIFEyF3S YIAyiaSyl yOistenanSeNDA OS &
programme was designed to minimise the time spent on queues, strengthen the
investigation process used in tracing maintenance defaulters, and improve the payment
system to ensure that rightful beneficiaries are paid on time.

386. This strategy hasdu great success in bringing thousands of maintenance defaulters to
book. Many defaulters have been arrested and brought to court, resulting in hundreds of
maintenance beneficiaries receiving regular {pags. The strategy has reduced the
loopholes in thesystem and introduced tighter mechanisms to enforce payments.

387. The Department is determined to reduce the turnaround time of maintenance payments
by ensuring that garnishee payments are made directly to maintenance beneficiaries.
These direct payments sist maintenance beneficiaries as the money is received directly
FNRY GKS 3IFNYyA&aKSST AyadSIR 2F gl AGAYy3 F2N
electronic fund transfer system (EFT) was created so that beneficiaries have quick and
safe access to fuls.

Harassment

388. In a bid to strengthen the protection of victims of harassment, Bretedion from
Harassment Act, 20%* was passed in Parliamenthe Act affords the victims of
harassment an effective remedy against harassment. A victim of harassment can
approach the magistrates' courts in terms of the Act to obtain a protection order against
any person who is harassing them. A person who breachmstaction order may be
criminally charged and, if found guilty, held liable to a fine or imprisonnidatassment
in this regard means directly or indirectly engaging in conduct that causes harm or
inspires the reasonable belief that harm may be caugethé complainant or a related
person by unreasonabiy(a) following, watching, pursuing or accosting of the
complainant or a related person, or loitering outside of or near the building or place
where the complainant or a related person resides, workgjeaon business, studies or
happens to be; (b) engaging in verbal, electronic or any other communication aimed at
the complainant or a related person, by any means, whether or not conversation ensues;
or (c) sending, delivering or causing the deliverylaifers, telegrams, packages,
facsimiles, electronic mail or other objects to the complainant or a related person or
leaving it where it will be found by or given to, or brought to the attention of, the
complainant or a related person.

214 Act No. 17 of 2011
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389.

Trafficking

390.

391.

392.

393.

394.

The process for gyying for a protection order is uncomplicated and inexpensive. The
clerks of the court are obliged to explain the procedure to all applicants and are trained
to assist applicants and guide them through the process.

ThePrevention and Combatg of Trafficking in Persons Act, 288 a comprehensive

law dealing with the issue of trafficking, which was previously dealt with in various pieces
of legslation In addition to creating very specific offences criminalising trafficking in

persons, tke Act also focus on the plight of victims, by allowing for those convicted of

trafficking to be forced to pay compensation to a victim for damages, injuries, both

physical and psychological harm suffered and loss of income, amongst others.

In this regad, the Prevention and Combating of Trafficking in Persons Act is forward

looking in that it satisfies modern developments in terms of human rights law, such as
that the law should not only serve to prosecute offenders and preveiifiending, but

it shoul also look at theeparative needs of the victinThis is incidentally also-lime

with the spirit and aim of the General Comment on Torture, issued by the Committee
Against Torture, which states that redress has five key elements which ought not to be
overlooked, that is: restitution, rehabilitation, compensation, satisfaction and guarantees

of nonrepetition.?®

The Act deals comprehensively with human trafficking in all its various forms and in
particular provides for the protection of and assistance to victims of trafficking. Persons
engaged with trafficking will be liable on conviction to a severe fine orisnpment,
including imprisonment for life, or such imprisonment without the option of a fine or
both.

Extraterritorial jurisdiction is an important feature of the Act and South African courts
will have jurisdiction in respect of acts committed outside South Africa if those acts would
have been an offence under the Act had they been committed in SouttaAfrhe Act

also enables the state to prosecute traffickers and confiscate their assets. In addition, it
will provide mechanisms to the Department of Social Development in the eradication of
Gt -REENI af || ISNE ©

The Act further provides for social sewiprofessionals to play a role in the reporting,
identification and assessment of a person who is a victim of trafficking. Once this is
confirmed the victim is entitled to be placed under an approved programme and child
victims are to be placed in tempany safe care. Such programmes will offer
accommodation, counselling and rehabilitation services as well as aim to reintegrate the
victim back into their families and communities. The programme also offers education
and skills development training for alls. Child victims of trafficking will fall under all the

215Act No. 7 of 2013
218 Committee against Torture, General Comment No.3 (2012)

109



REPUBLIC OF SOUTH@G®&RDMBINED SECOND PERIODIC REPORT UNDER THE AFRICAN CHARVTERDREQME'S RIGHTS
and INITIAL REPORT UNDER THE PROTOCOL TO THE AFRICAN CHARTER ON THE RIGHTS OF WOMEN IN AFRICA

LINEGSOGADPS YSIadaNBa 2F GKS / KAfRNByQa ! Odzx
adult victims must be accredited and must comply with certain norms and standards and

must offer specific ppgrammes to victims of trafficking. A set of guidelines have
furthermore been developed to ensure that minimum norms and standards are in place

when dealing with child and adult victims of trafficking. This will ensure the treatment of

victims of traffickng with the dignity as enshrined in the Constitution.

395. The Act also provides for the establishment of the Irgectoral Committee on
Prevention and Combating of Trafficking in Persons.

396. Institutionally, South Africa has established a ms#ictor alliane to combat trafficking.
The alliance draws membership from government departments and relevant agencies,
the IOM, NGOs both national and international and various UN and identified foreign
missions in South Africa. A Trafficking in Persons-BgetoralTask Team has also been
established. The Task Team has formulated a strategy to effectively address trafficking in
persons. Elements of this strategy inclugenformation sharing, capacity building and
development; victim assistance and integration; pplend legislation development;
liaison and consultation; and monitoring and evaluation.

397. ¢KS ac¢aiNBt SRS AOKINE SNYNR YNl SdraO-Kendali K S NE
-2yS 2F (GKS O2dzyiNERQa 2FFAOALFE f lcpribde 3Sax
trafficking in persons and to comply withternational commitments. The programme
was initiated in 2007, and relied on the input of a wide range of partners both within
Government, civil society and international partnetsK S G ¢ a A NStVSBEl yA
consists of various pillars of which the International Organization for Migration (IOM) was
responsible for the area that focused on capacity building and its aim was to provide
government officials with the necessary skills to adequately identify rasgond to
incidences of both, internal and international, trafficking in persons in South Africa. The
IOM provided technical capacity building support through a designed, developed and
tested curricular/ training modules tailored to selected governmeapartments. The
training modules are accredited by the South African Qualifications Authority (SAQA). As
LI NI 2F GKS ¢AANBEfSRIFYA LINBINIYYSS-{GKS Lh
CNF FFAOLAYI F2N {2dzi K ! FNsbubdlAffca a2 BeNFEY Sy G |
year funding agreement with the European Union in June 2006 to support the
implementation of this strategy.

398. Ly (GKS fl¢g SyF2NOSYSyid aSOU2NE UGKS blaAzy
responsible for the prosecution of persons ased of human traffickingn anticipation
of the legislation being passed the National Prosecuting Authority (SOCA Unit) in
December 2012 established a Trafficking in Persons Task Team. The Task Team has since
developed comprehensive policy directives,narures to charge sheets, training
manuals and data collection tools. The NPA has also during the 2013/14 financial year

217 This Programme, initiated by the National Prosecuting Authority, was funded by the Europearabbthigtarted in 2007. It ran until the
end of 2011 after which the South African government continued the-teafficking efforts with its partnerglnput from the National
Prosecuting Authority, January 2015
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conducted 10 training sessions for prosecutors; which were attended by 193 prosecutors.
During the 2014/15 financial year they conduttt further 6 training sessions; attended

by 109 prosecutors. They have also trained police investigators on the new legislation,
with 30 SAPS (Hawks) TIPotdinators attending the training.

The South African government increased its efforts to ensaé trafficked victims had
access to protective services. Government has accredited 13-pusfibse shelters in
2011 to host trafficked victims and trained personnel to assist trafficked victims. These
shelters provided services to 59 trafficking victinaferred by government, the only

body authorized by judicial authorities to refer crime victims to private shelters.
Government identified 22 additional shelters that could potentially care for trafficking
victims and began their assessment for accrediratlt also began provision of a nine
week rehabilitation program to address the psyeduxial weHbeing of trafficked victims

in the care of these shelters.

In recognition of the fact that human trafficking is a transnational crime, South Africa has
ratified international and regional instruments that facilitate tranational collaborative
measures aimed at combating trafficking in women and children. These instruments are:
the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, IBspecia
Women and Children; and the UN Convention against Ffmatienal Organized Crime.
South Africa is also in the process of concluding memoranda of understanding on
cooperation to combat trafficking in persons and assisting victims of trafficking with the
following countries: Angola, Brazil, Indonesia, Malaysia, Mozambique, Nigeria, and
Thailand.

In the UNDOS GTReport 2012: Forced Labour Prevatlss reported that South Africa

is a source, transit, and destination country for men, women, and childubjected to
forced labour and sex trafficking. Children are trafficked mainly within the country, from
poor rural areas to urban centres such as Johannesburg, Cape Town, Durban, and
Bloemfontein. Girls are subjected to sex trafficking and domestictadrji boys are
forced to work in street vending, food service, begging, criminal activities, and
agriculture.

Government is demonstrating increased efforts to address human trafficking through
conviction of offenders.Our courts have also handed down severe sentences in
trafficking cases. For example,3nv Aldina Dos Santassentence of life imprisonment

for trafficking in persons for sexual exploitation of children was handed down in 2011.

S v Jezilthe accusedvas sentenced to 20 years in January 2014 for trafficking for sexually
exploiting a child. The full bench on appeal confirmed the conviction and sentence. And
there are many other casé¥

2181n S v Nahima Alliméhe accused was sentenced to life imprisonment for trafficking in persons for sexual
exploitation in June 2014n S v Foster Simelamesentence of 30 years for trafficking forxsal exploitation of

a child was handed down in August 2014SIrv Gwambéhe accused was sentenced to 15 years in 2013 for
trafficking for sexual exploitation of children S v Vukile Shemlibe accused was sentenced to 23 years in
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403. In February 2012 a successful raid on a brothel led to the rescue of 16 fenmatésding
eight children, some as young asd@nd the arrest of four offenders with sex trafficking
and drug and prostitution offenses. In October 2011, Western Cape [@oliested two
police officers and one additional suspect in Nelspoort for the alleged sex trafficking of
South African girls between the ages of 12 and 15.

404. ¢KS Dbt! Qa {h/! dzyAl &aSS1a G2 AYLXSYSyid o0Said
trafficking cases. SOCA seeks to achieve improved conviction rates, to actively protect
vulnerable groups and reduce secondary victimisation. SOCA continued to lead anti
trafficking efforts through its six provincial task teams, which enabled police, prosecutors,
and NGO staff to work together to investigate potential cases. Between April and
December 2011, the NPA trained 116 prosecutors on the use of existing legislation to
prosecute trafficking cases. In December 2011, the Department of Home Affairs provided
training on trafficking and the identification of victims to 350 officers from the South
African National Defence Forces, who assumed the role of immigration management at
all South African airports. Foreign embassies in South Africa reported that when they
reported cases of abuse of their nationals to law enforcement, both police and
prosecution authorities responding seriously by vigorously investigating the allegations,
though this varied from one province to another.

Sexual violence:

405. Inabidtoincreasé KS aidl 4SQa OF LI OAlGe G2 RSIf 6A0K
children, South Africa promulgated, on 16 December 2@B&,Criminal Law (Sexual
Offences and RelatkMatters) Amendment Act, 20¢%° This Act criminalises a wide
range of acts of sexuabase and exploitation. It repeals the common law offence of rape
and replaces it with a new expanded statutory offence of rape, applicable to all forms of
sexual penetration without consent, irrespective of gender. It also repeals the common
law offence dindecent assault and replaces it with a new offence of sexual assault which
contains a wider range of acts of sexual violation without consent.

406. Moreover, the Act targets for punishment sexual predators who prey on children and
people who are mentally idabled. It criminalises sexual exploitation or grooming of
children and mentally disabled persons, exposure or display of child pornography or
pornography to children and the creation of child pornography. The Act also provides for
an offence of traffickig in persons for sexual purposes.

407. In addition to criminalising a wide range of acts of sexual abuse and exploitation, the
Criminal Law (Sexual Offences and Related Matters) Amendmer208it?° establishes

2012 fortraffickingfor sexual exploitationln S v Lloyd Mabuzthe accused was sentenced to 8 life sentences
for trafficking.

219 Act Na 32 of 2007

220 Act No. 32 of 2007
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a mechanism for the adequate and effective mation of victims of sexual violence. In
terms of the Act, victims of sexual offences are entitled to gogiosure prophylaxis. It
provides for the compulsory testing of alleged sex offenders and the keeping of a national
register of sex offenders. ThetAmposes an obligation on a person who has knowledge
that a sexual offence has been committed against a child to report such knowledge to a
police official forthwith.

408. Capacity building and training of the SAPS members is-@oiog process commencing
in basic training. The SAPS engages in public awareness and education campaigns with
0KS LJzN1J32 &S 2F ONBFGAYy3I I INBFGIGSNI I gl NBySas
commitment to eradicating violence against women and children. These awareness
campaigns have, over the years, encouraged communities to report these crimes to the
police and also compelled the police to improve the policing of these crimes.

409. It must be noted that the NPA (facilitated by the SOCA Unit) developed a comprehensive
training manual for proscutors in line with the A¢tand from July 2008 until March 2012
have delivered 38 training sessions attended by 993 prosecutors. From April until
December 2012, 5 more sessions attended by 99 prosecutors were conducted. In
addition, anA Y 4§ SINI 6§ SR GNIAYAYy3 YlydzZt F2NJ adl 1 Sk
focusing on the management of sexual offences predominantly. In the 2011/12 financial
year 20 sessions attended by 483 delegates were conducted and from April to Dec 2012,
22 sessionsittended by 628 delegates. These training manuals are annually reviewed
and updated with the latest developments in law and training is also an ongoing activity.

410. The SAPS has developidtional Instructionson the Domestic Violence Act and the
Criminal Law (Sexual Offences and Related Matters) Amendment Act in order to provide
clear policy directives for the police in support of members to improve service delivery to
victims. The NPA (facilitated by SOCA)Jine with Act 32 of 2007 also developed
directives for prosecutors on how best to deal with sexual offences in the criminal justice
system.

411. Following the promulgation of the Criminal Law (Sexual Offences and Related Matters)
Amendment Act in 2007, th Department of Justice and Constitutional Development
developed registers aimed at protecting persons, children in particular, against sexual
offences and abuse (known as tisexual Offenders Registand the National Child
Protection Registgr The regigers were established in terms of the Criminal Law (Sexual
hFFSyo0Sa FyR wStFGiSR aldGdSNARO ! YSYRYSyd !
respectively. Data on the registers will enable employers to vet applications and ensure
that convicted child abuser@ncluding sex offenders) are not employed in positions
where they are in contact with children. The purpose of tbgisters is to have a record
of persons who are unsuitable to work with children so as to protect children against
abuse from these persons

412. The InterMinisterial Committee on the Root Causes of Violence and Women and
Children was established by Cabinet in May 2012 to investigate root causes of violence
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413.

414.

against women and children and to develop a comprehensive strategy to deal with the
scourge of violence against women and children The Committee comprised the Ministers
of Saocial Development, Women, Justice and Constitutiona¢éldpment, Health, Home
Affairs, Police and Basic Education. The findings of the research done has led to the
development of the Integrated Programme of Action which will address violence in
general, as well as violence against women and children, working hand in hand with all
relevant stakeholders, including civil society. The Integrated Programme of Action has
four key outcome#*that must be achieved by 2018.

A major component of our fight against sexual violence areligthuzela Care Centers
04 ¢/ We éave also recently restablished the sexual offences courts. These
dedicated services use intermediariesidéo-visual equipment and specialised training,
among other measuresn June 2012, the former Minister of Justice and Constitutional
Development established the Ministerial Advisory Committee on Adjudication of Sexual
Offences Matters (MATTSO) to inveatiy the feasibility of reestablishing sexual

2FFSyO0Sa O2daNLid 6{h/Qavd ¢KS Ay@sSadGAaAIliArz

SadlroftAaKYSyld 2F (KS §s0Caaslaurchedk by thy formelz3
Minister in August 2013. Son&3 regional cours have since been upgraded into sexual
offences courtrooms.

¢tKS bt! Q& {SEdzZf hTFSyOSa [yR /2YYdzyAie
training manuals which are updated annually to be in line with the latest developments
in law for specialisprosecutors and also an integrated training manual for stakeholders
at our TCCsThrough sexual offences courts, we are able to provide specialised-victim
support services, improve the effectiveness of withesses in court, reduce the turnaround
time in the finalisation of sexual offences matters, and improve conviction rates. The
courts aim to minimise secondary trauma for victimbhe Physical Features of Sexual
Offences Courts include

1 Separate Private waiting rooms for child victims and adult victivith relaxing
furniture and information services;

1 Private Toilet facilitiefor withesses to which accused persons have no access;

1 Information screensn the waiting roomsto empower victims with witness court
preparation and other court services;

1 2-WayCCTYo enable witness to identify the accused from the testifying room, where
the identity of accused is in dispute;

221The four outcomes are

1. The creation of a national enabling environment to transform attitudesctices and behaviours leading to
women and children living free from violence in line with human rights principles;

2. Women and children atisk, and survivors of violence, must benefit from improved access to comprehensive,
integrated and timely supposervices;

3. There must be an increased number of female and child survivors utilisingtdongcare, support and
empowerment services, and

4. Ensuring that women and children are better protected from violence through a strengthened system of supportive
legishtive, policy, institutional frameworks, adequate resources, organisational capacity and a comprehensive and
evolving evidence base.
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1 Private Testifying Rooin allow the victim to testify outside the physical presence of
the accused, which may cause more trauma;

1 A BenchMonitor to give the presiding officer the close view of the victim from the
testifying room so as to assess her demeanour and quickly respond to possible signs
trauma or tiredness;

1 2 x Large screen monitotisat can be titled and zoomed at 360 degreegytee the
clear view of the courtroom and the Private Testifying Room.

Victim empowerment

415. As the lead department on the issue of Victim Empowerment, the Department of Social
Development has, as part of its mandate, the responsibility of promoting therwide
government goal of protecting the rights of women and children. This is also inspired by
the fact that South Africa is a signatory to the UN Declaration of Basic Principles of Justice
for Victims of Crimand Abuse of Power.

416. Victims are entitled to a@ss the mechanisms of justice and seek prompt redress for the
harm and loss suffered and should receive adequate specialized assistance in dealing with
emotional trauma and other problems caused by the impact of victimization. In order to
give effect to tkese obligations, an Integrated National Policy Guidelines for Victim
Empowerment was developed in 2007 to ensure that holistic and integrated services are
rendered to victims of crime and violence.

417. The VEP Policy Guidelines seek to create a societyiéh e rights and needs of victims
of crime and violence are acknowledged and effectively addressed within a restorative
justice approach. This approach idiimte with international trends to promote a victim
friendly approach in criminal justice. Thelipy guidelines provide a framework for sound
inter-departmental and inteisectoral collaboration and for the integration of effective
institutional arrangements for muHpronged approach in managing victim
empowerment. Such approach facilitated the edisfament of partnerships in the VEP
sector to effectively address the diverse and sensitive needs of victims holistically.

418. The policy also serves as a guide for sespmcific victim empowerment policies,
capacity development and a greater emphasis on the implementation of victim
empowerment programmes by all relevant partners. Partnership between various
government departmets and civil society organizations on service delivery to victims of
crime and violence holds key to the success of the integrated Victim Empowerment
t NEINI YYSP ¢KS 9t aSOG2NNRa aLISOAFAO NRf Sa
and stakeholderare clearly defined in the policy guidelines.

419. The Department of Social Development released the National Policy Guidelines for Victim
Empowerment in July 2009. Thictim Empowerment Policy is based upon the concept
of restorative justice. Whereas formigrthe focus was almost exclusively on the progress
of the perpetrator through the system, the current focus is also strongly on serving the
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needs of the victim. Wherever a victioentred approach has been put into practice
internationally, it has invaridp resulted in a reduction of victimisation, while
simultaneously improving service standards in the system.

420. The priority target group for victim empowerment under the Policy Guidelines includes
women, victims of domestic violence, victims of sexual@ssad rape, victims of human
trafficking, and abused children. In essence, the Policy Guidelines provide a framework
for the implementation of several acts of Parliament that address violent crime in South
Africa, includinghie Domestic Violence Act, 19%2( KS / KA f RNBgn@the ! OG X H
Criminal Law (Sexual Offences and Relatettavld Amendment Act, 2007 The Policy
Guidelines provide a framework for sound int#partmental and inteisectoral
collaboration and for the integration of effective iitstional arrangements for a muki
pronged approach in managing victim empowerment. Such an approach facilitates the
establishment of partnerships in the victim empowerment sector to effectively address
the diverse and sensitive needs of victims holisljcaDf particular importance is the
crosscutting nature of the programme. In addition, the National Policy Guidelines serve
as a guide for sectespecific victim empowerment policies, capacity development and a
greater emphasis on the implementation ottim empowerment protammes by all
relevant partners.

421, /| NAYS +A0GAYAQ wA3akKGa 28S1 Aa Ly LFyydzaft bl
Fo2dzi GKSANI NAIKGaAa YR 3ISYySNIrftfte NIXrAaiAy3da |
sense, so as to empoweictims and communities. Victims of crime are at the centre of
2dz2NJ ONRAYAYIlIf 2dzaGAOS aeaidSyo LG Aa FT2N GKA
The Victims Charter was approved by Cabinet on 1 December 2004 and it is a
consolidation of rightsrbm the Constitution and other legislation. It contains seven
rights, namely the right to dignity and privacy, the right to offer information and the right
to receive information, the right to protection, the right to assistance, the right to
compensatiorand the right to restitution

Domestic violence

422. Every yeaiSouth Africa takes part in the global 16 Days of Activism for No Violence
Against Women and Children campaign, which runs from 25 November (International Day
for the Elimination of Violence amst Women) through to International Human Rights
Day on 10 December. While the campaign runs only for 16 days each year, its objectives
are reinforced by a yedong programme and a national plan to combat abuse.

423 Government, business, civil sagieorganisations, faittbased organisations and the
media are all participating in the drive to increase awareness of the negative impact of
violence and abuse on women and children. The campaign also aims to:

222 Act Na 116 of 1998
223 Act Na 38 of 2005
224 Act Na 32 of 2007
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1 Challenge the perpetrators of violence to clgg their behaviour.
1 Involve men in helping to eradicate violence.

1 Provide survivors with information on services and organisations that can help lessen
the impact of violence on their lives.

424, In addition to these new developments, South Africa bobkseits efforts to combat
domestic violence, including through the prosecution of domestic violence perpetrators.

425, In 2008, the Government, in conjunction with and to support the judiciary, launched a
set of guidelines for handling domestic violencases. The guidelines have been
circulated widelyln 2009, a review of the implementation of the Domestic Violence Act,
199&?5was finalisedThe Government in conjunction with the NPA has also been running
the Ndabezitha Projeét® which seeks to train trational leaders, prosecutors and court
clerks on domestic violence matters in rural areas. Government has also been running
awareness campaigns (through tineedia, booklets, pamphlefsaimed at sensitising
communities abat domestic violence services.

426. Most recently, electronic forms and systems have been developed and approved to be
LAE 2SR Fi4G G662 al IAAGNFGSaQ /2d2NGa FFGEGSN 6
/ 2dzNIGAQ aSNBAOS LRAyGa Ay 2NRSNJ acecaFedzNIi KS NJ
Government is also in the process of developingazb] t S (1 NoOMlofe fViSI&hcéd
which is aimed at teaching the refdayers at service points, as well as victims, to how to
manage and improve in alleviating domestic violence matters.

427. As part of commemorating the 16 Days for No Violence Against Women and Children, the
Department of Justice and Constitutional Development launch&bmestic Violence
Safety Planbooklgty b2 @SYOSNI HAaMod ¢KA& FT2NNXSR LI NI
to empower victims of violence. The Safety Plan is a grdwadking preventative
initiative which seeks to assist victims to enhance their safety and that of their families
against domestic violence. It is also aimed at encouraging victims to plan fosafety
whilst leaving an abusive relationship.

428. The DSD facilitated the establishment of shelters for abused women in South Africa and
developeda Shelter Strategthat served as a guideline for service providers rendering
services to abused women. Tate, ninety seven (97) shelters have been established in
South Africa. Minimum standards for service delivery in shelters were also developed to
standardise services in shelters. Furthermore, there is a programme which has been
02y OS LI dzl £ A AFE RI NS y& oFKAAINE &1 TS K2daSad ¢KS:
ordinary people, appraad and funded by government, aisgrve as shelters for women
and children who are victims of violence and abuse. At this stage the programme is being

225 Act No. 116 of 1998
26 Ndabezitha meand | 2 dzNJ | -brig Kfyh8 graiséand respect words used when Zwad other Nguni
tribes want to acknowledge loyalty tondNguni royal
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rolled out in Gauteng anthe Eastern Cape, and rollouts to other provinces are under
way.

429. In 2012/13 we had 1&huseleka One Stop Centmhich provides counselling services
forvictimsof GBY Y R Tt +*9t &KSft G§SNR 0 Yl gidvidi®yRafed6 @ b Dh
shelter to adult victims of GBMnostly women and their children.

The aged

430. South Africa is wedlware of the vulnerabilitthat comes with old agél'he size and shape
of the African population over the next 100 years will change dramatically. The
population of the continent is set to quadruple to over 4 billion people. In South Africa,
the percentage of the population over 60 is already 8% and isigieztito grow to 14%
by 2030.

431. TheOlder Persons AcP006% stands as one of thkey interventionsto stop abuse of
older persons in the country. The national inctoral implementation of this Act is led
by the Department of Social Developmetitis an Act intended to protect, promote and
maintain the status, rights, welbeing and security of older person&ection 30 of the
I OG ONARYAYLFfAT S& Fye OG 2F Fo06dzAS 3IFAyad |
including physical abuse, sexaduse, psychological abuse and economic ablike Act
provides for the prescription of norms and standards that define the acceptable levels of
services that may be provided to older persons and in terms of which services must be
monitored and evaluateé. It provides for the registration, regulation and monitoring of
communitybased programmes and residential facilities for older persons.

432. Section 31 requires the Minister of Social Development to keep a register of persons
convicted of the abuse oén older person. This is mainly to prevent all registered
convicted persons from working in environments that will expose them to older persons.
The aim is to reduce the 1&ffending rate in these cases, while protecting older persons
from potential abuse.

433. In relation to the protection of older persons, the Act requires any person who suspects
that an older person has been abused or suffers from an abels¢ed injury to
immediately notify the DirecteGeneral or a police official of his or her sugm. Abuse
of an older person is broadly defined to include physical, sexual, psychological, and
economic abuse. Where a person has been convicted of any crime and it is found that
that person abused an older person in the commission of such crime, Hagriact will
be regarded as an aggravating circumstance for sentencing purposes.

434.  South Africa has also taken positive measures to ensure that older persons are offered
social assistance. Under ti8ocial Assistance A@00428 older persons are entiéd to
'y 2f RSNJ LISNBE2Y Q& 3INI yi TFNRY Sdcididssistad&in 2 F ¢ n
South Africa is fundamentally designed to assist children, disabled individuals and older
persons andit can therefore be expected that significant proportion$ grant

227 Act No. 13 of 2006
228 Act No.13 of 2004
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beneficiaries would be found amongst children asider people. Grants are generally
meanstested and do not discriminate on the basis of race or gender. Thihovasver
not always the case for oldga grants as men formerly only became eligitidebe
considered for grantat the age of 65 years compared to 60 years for females.

435. The discrepancy was subsequently corrected throughSbeial Assistance Amendment
Act, 2008%°in which the eligibility age for men was incrementa#iguced from 65 to 63
in 2008, 61 in 2009 and finally, 60 in 201@though menfrom 2010 benefiéd equally
with females, the former practice has leal & situation in which women wesggnificantly
more likely to be granbeneficiaries than men.

436. Thegrant is administered by the South African Social Security Agency (SASSA) established
under theSouth African Social Security Agency, 2804%°Since theenactment ofSocial
Assistance Adhe number of older persons receiving the oldelS NR 2 Y Q& beBnNJ y i K|
growing, as indicated imablel3below.By December 2013 some 2 938 214 persons were
NEOSAGAY3I Iy 2t RSNJ LISNE2YyQa 3INIyilod

Table13: Growth in the numter of persons receiving an older persons grant

2002/03 1943 248
2003/04 2050572
2004/05 2124 984
2005/06 2 146 344
2006/07 2195018
2007/08 2 229 550
2008/09 2390 543
2009/10 2 546 657
2010/11 2678 554
2011/12 2750 857
2012/13 2873197

229 Act No. 6 of 2008
230 Act Na 9 of 2004
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Persons with disabilities

437. In Census 2011, disability was defined as difficulties encountered in functioning due to
body imparments or activity limitationwith or without the use of assistive devicess
Table X4 below indicates.

100,0

90,0

80,0 /

70,0

60,0

* 50,0 -

20,0 L

30,0 ¢

20,0

10,0 /

0,0
seeing Hearing Communicating walking or Remembering or Self Care
climbing stairs concentrating

®  Cannotdoatall 0.2 0.1 0.2 0.2 0.2 0.8
m Alot of difficulty 15 0,5 03 0.7 0.9 0.6
m some difficulty 9,4 2,9 11 2,6 3,3 2,0
m Nedifficulty 85,9 96,4 98,5 96,5 95,7 96,6

438. Results indicate that most peop({enore than 90%) had no difficulty or limitation that
prevented them from carryingut certain functions at the time of theensus.

439. Tablel5shows the disability figures fro2002to 2009.

A
35
30
25 1
[
S 20
e
15 4
10 -
5
D -
0-17 18-59 60-69 70+ RSA
m Male 113 35 143 338 77
E Female 11,3 3.8 14,6 353 8.2
@ Total 11,3 3.7 14,5 M7 7.9
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440. It should be noted that disability was measured diffatig since 2009, in order to align
better with international standards on dafd! The percentage of persons over the age
of four years with disabilities increased from 5,6% in 2009 to @2%010 before
declining to 5,4% in 2013

441. South Africa has adogd a number of measures to ensure that persons with disabilities
enjoy fundamental rights and freedom#\s was reported in the two previous reports,
South Africa adopted thintegrated National Disability Strategy White PapiNDS) in
1997 which seeks t@nsure that government departments consciously make their
policies, procedures, practices and programmes disability integrative and inclusive. It also
seeks to radically transform attitudes, perceptions and behaviour towards people with
disabilities, thusreating a work environment in which disability issues and the needs of
the people of disabilities are fully integrated. A recent development at provincial level
has been the establishment of provincial versions of the INDS, termed in some provinces
as the Integrated Provincial Disability Strategi@¢BDS).

442. These have been established to facilitate the implementation of the INDS at provincial
level. Provincial legislatures have a responsibility to ensure that these strategies are
implemented with adguate resources. At the local levéthe Disability Framework for
Local Governmer2009-2014was adopted to serve as a framework that will support and
facilitate the mainstreaming of disability issues into all policies, plans, programmes and
activities of the local government. South Africa ratified the Convention on the Rights of
Persons with Dabilities on 30 November 200At the national level, government
departments have stepped up their efforts to mainstream disability issues into their
activities.

443. TheJob Access Strategy 26R610adopted by Cabinet in 2007 refined and expanded the
opSNI GA2y L+t RSFAYAGAZY 2F RAAlIOAfAGE Ay {2dz
loss or elimination of opportunities to take part in the life of the community equitably
with others that is encountered by persons having physical, sensory, pegatal,
developmental, learning, neurological, or other impairments, which may be permanent,
temporary, or episodic in nature, thereby causing activity limitations and participation
restriction with the mainstream society. These barriers may be due tna@uod, physical,
A20AFE X FOGAGdzZRAYFE FyRk2NJ Odzf GdzNI € FI O 2 NJ
transform the public sector to be inclusive of persons with disabilities.

444. In an effort to fast track the realisation of the priorities oketdob Access Strategy, the
Department of Public Service and Administration developéthadbook on Reasonable
Accommodation for Persons with Disabilities in the Public Servlee handbook is an
integral part of the Job Access Resource Kit for the recemt, employment and
retention of persons with disabilities in the Public Service and serves as a tool that would
enable government departments to create conducive environments for persons with
disabilities both as employees of the State and as clienBd@PSNY YSy (1 Qa a SNIIA «
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